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M^/s^iicp

A~v ~ _.__,i _^ i "

Bulkpack Ltd. (earlier lmown as M/s
Gopala Polyplast) ,
Plot No.485, Santej-Vadsar Road,
At Po. Santej, Tal. Kalol,
Dist.-Gandhinagar, Gujarat- 382721
~2-Oz2j-OT5`7'iin-das6665TEggr-~^``"""~`..

)

1   qE¢rifaeTrfurmedf?:ngasHanfinrm% I
This Order - in - Origival is granted to the coricerned free of charge.

2.qfa5ngrfugq¢Tife¢tTinaGTtry%@aEthgrdtifefaqFTani982Sfin
(1)6a5 qTe+ qf8a th ng5 3tfrm 1962 aft On¥Ti29 A (1)a5 erfe Tin tt-3E qTT

[rfaijt. fi jfa gang 7ng qa tR 3ttha q5T Ha5ar a -

Any person aggrieved by this  Order -  in  -  Oriednal may ffle  an  appeal under
Section  129 A (1)  (a) of Customs Act,1962 read with Rule 6 (1) of the Customs
(Appeals) Rules,  1982 in quadruphcate in Form a. A. -3 to:
`trygq7=givgivgE5chtreTREqrftw,qfgivfrofl5,2nd
qdr,givffl,rigchrfuedTts,ftyfFTfirStma,fufutha¢fflfro,
el6Ha-IqlQ--380 004"  "Customs EEcise a Service Tax Appellate Tribunal,

West Zonal Bench,End floor, Bahumali Bhavan, Malrfushri Mm Compound,
Near Girdharnagar Bridge, Girdharnagar PO,  Ahmedabad 380 004."

3.  gqa ctrfu qF 6tTin as @ fgiv a th Tng 37 ¢ftFT rfu di di qTte I
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Appeal shall be ffied within three months from the date of commuhica,tion of
this order.

4.i3HGffla7enviooo/-quafflgrfrfermdrffltr5TE®Tgr,trm,*qTqTfa
whtffaeniFqTfflrfu@T/5OOOwlengrfeRErmrfuqTRI"®gr,rm,
rfuTha5qiarmwiaGtfhaffi5qrmeniFwh&fflthaip,000/.wh
Hgrfbermgivfflte"®gr.,E55maqTfflTffaqrmREwha{FT[§raFffiFT

i=-i:i-======;;g=-::==ii':-ii-:i=::=iiijEEiil
Appeal should be accompanied by a fee of Rs.  1000/- in cases where duty,
interest, free or penalty demanded is Rs. 5 lath (Rupees Five lakh) or less, Rs.
5000/.- in cases wliere duty, interest, fihe or penalty demanded is more than
Rs.5lath(RupeesFivelakh)butlessthanRs.50lath(RupeesFtftylakhs)and
Rs.10,000/-in cases where duty, interest, fine or penalty demanded is more
than Rs.  50  1akhs  (Rupees Fifty lakbs). This fee shall be paid through BaLnk
Draftinfa.vouroftheAssistantRegistrarofthebenchoftheThbunaldraunon
_   i____  _1         ra branch
situated.

of any nationalized  bank located at the place where  the Bench is

5.maGTifeq{rmenHaseTrma7aH-/5whatqfaREREgivfflq
tian Gtrfu di rfu q¥ `3un-  1, apiqTffl gas efrm,   1870 S qedo 6-S RT
f}eifeo.5othtiqqJrmenga5tapa5]q5{;]T:FTrfa[{I

TheappealshouldbearCourtFeeStampofRs.5/-underCourtFeeActwhereas
thecopyofthisorderattachedwiththeappealshouldbearaCourtFeestanp
of Rs.O.50(Fiftypalsaonly)asprescribedunderSchedule:I,Item6oftheCourt
Fees Act,  1870.

6.TtPrFmaJ"5st/€u€rfu¢rfedrgraFTH9qiur¢anrfuqT]TThcal
Proofofpamentofduty/fine/pefialtyetc.shouldbeattachedwiththeappeal
memo.Gtife Ht5FT q5ia rna,  thTHaFp 3Tife dha,   ig82ck CESTAT gil (
iin,i982enftfflqdiEqTminm]Tffleei
While  submitting  the  appeal,  the  Customs  (Appeals)  Rules,   1982  and  the
CBSTAT (frocedure) Rules 1982 should be adhered to in all respects.

7.EH3flfaSfiRE`3rfutegivqE5qTgrckgiv:]TREEa,apqTaqgE,giv
frogivfafflEa.a,anTfroSRTerqirgrH7.5%givrmdri
AnappealagainstthisordershallifebeforetheThbunalonpaymentof7.50/oof
thedutydemandedwheredufyordutyandpenaltyareindispute,orpenalty,
`Irll^-Jl  i`aj-^1J-.  -1___  i_  ?  _    ..Iwhere penalty alone is in
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BRIEF FACT OF THE CASE

During the analysis of wrong avdilment of exemption of IGST for the  goods

imported claiming benefit   under  Natification No.  021/2015-Cus  dtd.01.04.2015

(Advance Authorisation  Scheme  for  Deemed  Exports},  it revealed that  M/§  HCP
Plastene Bulkpack Ltd.  (earlier known as M/a Gopala Polyplast Limited), Plot No.

485,  Santej-Vadsar Road,  At Po.  Santej, Tal.  Kalol,  Dist.-Gandhinagar,  Gu].arat-
382721  qEC-0392049856)  (in chart "the importer" or "the auditee" or "M/s Hop")

1iad imported goods  availing Notification No.  21/2015-Cus  dated 01.04.2015 for

exemption from payment of whole of Customs duty and Notification No.  18/2015-
Cus. da.ted 01.04.2015 for exemption from payment of IGST in  10 Bills of Entry.
Inexplicably,  two  separate  notifica.tions  have  been  simultaneously  claimed  for
exemption from BOD and IGST. The details of such Bills of Entry, wherein they have
simultaneo.usly   clained   Notiflcation  'No.   21/2015-Cus   dated   01.04.2015   for
exemption from payment of whole Of Customs duty and Notification No.  18/2015-

Cus.  dated 01.04.2015 for exemption from payment of IGST,. are as mentioned in

Table below:

I_:.I:

BE No, BE Date

`----r__
Naine of ImporterM/s.'HCPPlas'teneE5ulkpack

`i
6912709 01.01.2022   ,

Ltd.

2 7059846 :    13.01.2022I (Eadier    known     as     M/s.
Gopala Polyplast Limited)

3` 4103268 27.05.2021    I(

`M/s.        .Gopala        Polyplast

4 5414545 ;   13.09.2021

5 5414589 13.09.2021

6 5428319 14.09.2021
Limit'ed     (Now     M/s.     Hop

7!
•   5796695   ~

11.10.2021 Plastene ' Bulkpack Ltd)
`8' 589279~8-'T 19.io.202r

9 6010659 2-7'.'TO.202[1

10 6241560 13.11.2021

i

Total

2.         From the provisions,of Notification No. 021/2015-Cus did.. 01.04.2015 and

Notification No. 018/2015-Cins dtd. 01.04.2015 and the provisions of Foreign Trade

Poliey and as per the conditions laid down in both the aforesaid Notifications, it was
noticed  that  an  importer,  who  has  been  .granted  Advance  Authorisation  in  the
respective Notification, can avail the benefit of the said Notification only. Notification
No.018/2015-Cus  dtd.01.04.2015  is  appHcable for advance  ficenses .for physical

I
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exports, whereas Notification No.021/2015-Cus dtd.  01.04.2015 is applicable for

advance ficenses for dcfmed exports.

3.        As the goods were inported claiming ben€fit oi. Noffic&fion No.  021/2015-

Cu`s dtd, 01.04.2015, which is applicable for advgivce licenses for deexped exports,

therefore,   the   exemption   of  IGST  uflder  N;arication   keTo.   018/2015-Cfus  dtd.
01.04.2015, which is applicable for-advance ncenses for physical exports, can not
be permitted and tlins, it appears that IGST was wroflgky exempted and was nt>t

paid in respcc€ of the ahove-mefitioned ten (10) Bfils of Entry.

4.        Accordingly,  pre-notice  cousnltaLtive letters  dated  27.d5.2022,  03.06.2022,

15.06.2022 &  17.06.2022 vicle F. r¢o. S/01~3?/PCA/MISC/2021~'22 were issued to

thelinportcrunderprovisiontoSectioii28(1){a)ofcustomsAct,1962.1`heinporter

contested the merits of issue vide letter dat6d 22.06,2022 and did n`ot pay the IGST
along  with  intcrcst.  The  submission/reply  dated  22.06.2022  'of inport¢r'   was
exanincd and it was found that.  tfie  their  submissions were not sustainable.

5.         .in view of above,  a  sliaw cause  notiq.p F.No.  GEN/ADJ/CC)MM/119/2023~

Adjn dated  17.05.2023  was issued to     M/S HC.P Plastene Buucpack Ltd.  (carifei.

haoun as M/a Gopala Polypfast), Plot No,4858 ,Santej~Vadsar Road, At Po.  Santej,

T#il.  Katol,  Dist.~Gandh±nagar,  Gujarat-382721    (IEC~0392049856)  whereiin  they

werecafledupontoshowcauseinwhtingt.otheCommissionerofCustoms,Mundra
having office aa  18c Floor,  Customs House,  58,  Port User Building,  Mu.fldra port,

Mundra (Kuchchh), wit.him 30 days from tile receipt of thi`S Notiee a.s to why :~

(£}  The IGS'r t{>tal €mounting to Rs.1,25,35,523.91  (Rupees One Crore Twetry
Five Lalch Thirty Five Thousand Five. Hundred Twenty Three & Parse, Ninety
One onfy} !&S de€a#©d in tgfoEe ale farm §  of sth®w Cause uroti¢e) ]£vialblg on

theixpugriedgoodsandnotpaldbyM/sH¢PPlasteneBullxpackLtd.(eartier
haowfi as M/s Gopala Pofyplast) should not be demanded and recovered from
them jn terms Of Section 28{4) of the Custom`q Act,  I.962 read with Section `5

of Integrated Goods and Serviee Tax Act, 20'17 along with appHcable interest
under Section 28AA of the Customs Act, .1962 read with Sectioii 50 of the
Central Goods and Service Tee Act, 2017,

i££j All the goods inpoi-ted vide  10 EiHs Of.Entry {a8 fleEailefi in Safo1® at Para 5
afeowe!,  which  were  self-assessed  apd  have  already  beeri  cleared,  hawing

asse`qsable vedue of R§. 6,96,41,804/- (Rngeeg Sfro ¢F®i-a RTinty `SiRE LaELs

Forty ®me ThouBaEd Eight RItaadred Four orefty! should not b; held fiat;1e
to conriseation under-Section 111 (in) and 11 i(a) of the Customs Act,  1962.

However,  the  Said  good`s  are  al.ready  clcaied  and  are  not  available  for
confiscation.

(asi}  Penalty  Should  'iiot  bc`  £mposed under  Sectr..on  I.12(a)  and/or  1 I.4A  of the
Customs Act,  1962 of Customs Act,  1962 in respect Of each of Bin. of Entry.
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ixrRITTEN suBMlssloN

quiz  ![f¥ I..'

6.       The inporter ffled the written submission dated 15.04.?024, their
pointwise submisslons are a§ under: -

6.1.  The  Noticee  has  rightly  availed  the  1]enefit  of IGST  under  Notification  No.
18/2015-Cus. dated 01.04.2015 for impugned goods

6 .1.1. It is submitted that Notification N.9.  18/2015-Cins. dated 01.04.2015 exempts

materials imported into India against a vali.d Advance Authorisation issued by the
Regional Authority  (hereinafter referred to. as  RA)  in  terms  of Para 4.03  of the
Foreign Trade Policy.

6.1.2. `The Notification exempts payments from whole of the duty of customs leviable

thereon which is specified in the First Schedule to the Customs Tariff Act, 1975 and,
additional duty leviable  thereon  under  sub-section  (1),  (3)  and  (5)  of Section  3,
integra.ted tax liable thereon under sub-section (7) of the section 3, goods and service

tax compensation cess leviable thereon under sub-section (9) of section 3, safeguard
duty leviable thereon under section 88, countervailing duty leviable thereon under
section 9 and auti-dumping duty levia.ble thereon under section 9A of the Customs
Tariff Act,1975.

6.1.3.  The  benefit  of  the  exemption  notification  is  however  subject  to  certain
conditions prcwided under the Notification. Condi.tion (viii) of the Notifi?ation states

that the export obligation specified in the Advance Authorisation (both in value and

quantity  terms)   is  to  be  discharged  within  the  period  specified  in  the  said
Authorisation  or within  such  extended period as  may  be  granted by the  RA by
exporting resultant products, manufactured in India which are specified in the said
Authorisation.

6.1.4. Hoviso 2 to Condition (viii) states that the export obligation shall be fulrilled
by physical exports or by marfug domestic §uppues in case of following- I. Supply
of goods by a registered person against Advance Authorisation; 2. Supply of capital

goods by a registered person against Export Promotion Capital Goods Anthorization;
3. Supply of goods by a registered person to Export Oriented Unit.

6.1.5. It is submitted that Notification No.18/2015-Cus. da.ted 01.04.2015 thereby

covers both physical exports as weu as domestic supplies {deemed supplies} under
Advance Authorisation. Therefore, Nptification  18/2015-Cfus.  dated '01.04.2015 is

to be read together with Notirication 21/2015-Cus. dated 01.04.2015 which covers
Advance Authorisation for deemed supplies.

6.1.6.  It is  humbly  submitted  that  Noffication  18/2015-Cus.  dated  Olj04.2015

cannot be interpreted strictly and should be read in conjunction with the condition
which covers both physical and domestic sripplies.

6.2. Notlflcation No. 21 /2015-Cus. dated 01.04.2015 ought to be Harmoniously
r  int?rpreted and read in consonaice wl'th notification No. 18/2015-Cus. dated

Page 5 of`15
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01.04.2015, as chjective of botfi tbe RTotifications 1§ to provide exemption to

goods  inported into  India for manuracinre  of foal goods whlcb  are  to be
exported

6.2.1.ItissubmittedthatNotificationNo.21/2015-Cus.dated01.04.2015exempts

materials required for the manufacture  of fmal goods when imported into  India,
against a valid Advance Authorisation for deemed export issued by RA in terms of
Para 4.05(c)(in) of the Foreign Trade Polity.

6.2.2.Para7.01providesthat"deemedexports"refertothosetransactionsinwhich

goods supplied do not leave the country, and payment of such supplies is received
either in Indian rupees' or in a free foreign exchange.  Further,  the  categories  of
supply are also specifically provided in Chapter 7 of FTP.

6.2.3.FunerPara7.02ofFTPprovidescategoriesofsupply.Foreaseofreference
the same is extracted below-

r.
7.02 Categories of Supply
Supply of goods under following categories (a) to (d) by a manufacturer and under
categories  (e)  to  (h)  by  main  /  sub-contractors  shall  be  regarded  as  "Deemed
Exports":

A. Supply by manufacturer:

(a)  Supply of goods  against Advance  Authorisation  /  Advance Authorisation  for
annual: requirement / DFIA;

tb) supply Of goods to EOu / sTp / EHTp / .Brp;
(c) Supply of capital goods against FPCG Authorisation;
(d) Deleted
6.2.4. It is submitted that the supplies made by the Noticees are very .weu covered
by

(a),i.e. , supply of goods against Advance Authorisation.

6.2.5. It is further submitted that the Noticees have manufactured the fmal goods
intermsofthedefinitionoftheterii"FinalGoods"asprovide¢inclause2(Ill)of the
Notificationdated01.04.2015.ThesaneissupportedbytheCharteredAccountant
Certificate confirming the supplies made by the Noticees.  Copy of the  Chartered
Accountant Certificate dated 15.05.2024 is quarked and enclosed as Anne"re-7.

6.2.6.TheNotificationexemptsfromwholeOfthedutyofcustomsleviablethereon

ufidertheFirstScheduletotheChstomsTariffAct,1975andfromthewholeofthe
additional duty leviable thereon under sub-section (1), (3) and (5) of th*e Section 3,
safeguard  duty  leviable  thereon  under  Section  813,  countervaihig  duty  leviable

thereonunderSection9andanti-dumpingdufyleviablethereonunderSection9A
ofthesaidCinstomsTariffAct.ThebenefitOftheexemptionnotificationishowever

subject ,to certain conditions provided in the Notification.
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6.2..7. It is Submitted that the objective Of the Notification No, 21/2015-Cns. dated

01.04.2015  and  Notification  No.   18/2015~Cfus.   dated  01.04.2015  is  to  provide

exempfron i:o goods imported in lndia`for marmfactrhre Of final goods which are to be

exported. Therefoi-e, both i.he notifications ouort to be interp.refed harmonionsly and
read in consonance with each other.

6.2.8.  It is further submitted that Policy Circular No.  01/2024  da..bed.  .12.04.2024

provides  clarifiication  on  discharge  of export  obligation  or AA  bean.ipg  Customs
Notification No,  18/2015~Cus. as amended and Customs Notification No. 2i/2015~

Cus. as amended, both dated Ql .04 2015 by making ptrysical exports or

ky maldng domestic suppfies.

6.2.9. 'l`he Policy circular specifically provides that an AA hofdef for-deemed exports
has an option to fu]fin their export `obligatio.n either by way of supplies made to
categories covered under Para 7.02{A) or by maldrig physical exports.

6.2,10. Refiance jn this regard is placed on th{.`> deed)sion of In Re: Sarasw&t.i Exports>

(2002)  143  B.L.I,  469  (a.O.I.), whcrc;`in it was  observed  that where there  is' any
a!i3:ibigLiity in law, the intention Of the legisleltion ist to 'be sc.en before coming ±o any

condu§ion. Relevant part of the decj.sion is extracted foelow for case of I.eference-

a 11. Tdihem i,here is arng ambigwiky ill haw, i:he imtettfion Of the legislcrfuoTL is to be .seen

bg3j`qre  coming to  any corLckisien. Tine f abttiitv  Of di:#whack is  given to the exporter

b€couse theg are ecl:ruing valuable fi{ireigrL eir:a:ha:nge to t:he coun±ry.  Drcowbctck is cLn

incen,tiue given by the Certiral Gout. b# gwing backctuties paid on the inputs used in
the manufiactii;res Of expor±ed goods. When the `sal?  proceeds are rwi realtsed, the
reason bec:ouse. Of which I:he  exporter  gets  d;ra:wback f actlitg  i.tseif gals  r[ulliif eire.a.

Hence, Gsout. has a:meirded Sec* 75 Of Custorne Act} 1962 tucking realieaticm Of sale

proceeds c:rs the condiriorL fior dra:wbuek. Aged:ust this baa:lcground it w{I} be i:nearTect
to argue +hal t:his  cunend.men± was  made only fic>r icustom chit{`i poriiorL ctnd rLct fiat

c€»,irtral excise ,component bectanse "m.~realizcdic>Tt tjif cat:.port proceeds' wi:}l amourit to

loss Of rouenue f ior Gout. either orL the customs or on it:he e>cdse f rorit. Hon'bie Sapremf t

C}ouri in the ccrse  Of HC  u.  Escorts  hed herd €hab wh:ite irdexpTedng i2rouisions  Of

sta:tw±es  ha:rrrtoriousig  the  irderpratcwiorL~which  cL¢va:nees  object  Of the  eTta;ctmeut

should be cLdop{ed."

(F*mphasissupplied)

6.2 11. F`urther, it is submitted that I:he notifications were introdu(`,6`d with the intent

to provide benefit to the exporters, therefore in spirit of \beneficial ]€gislation,

exemption Should be inade avafiable to ffie Noticees.

6.2.12.  It  is  also  subrfutted  that  Notificertion  No.,  48/2017-Ceiitral. 'l`ar  daLted

18.10.2017,  notified  further  supply  of  goods  under  deemed  exports.  The  said

notification at S, No,  1,  spec:ificany covers supply of goods I.y a regi`stered person
i

i';

Pa8e7-ofl5
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againstAdvanceAutho3.isation.Therefore,theintenfronofthelegislationhasalways
been to  provide the benefit for inports made under AA.

6.2.13.  Fhrther,  Nbtiricatien  No.  53/2015-2020  dated  10.01.2019  extended  the
bcnerit  Of last and  Compensation  Cess on  deemed  supplies  un  31.03.2019  by
amen.ding Pargi 4.14 o±. the FTP,

6.2.14.ThesaneisalsoreflectedfromPara4.14oftheFTPwherejndetalsofduties
exempted    arc    specific€`jly    provided.    rectification    rvo.    66/20]5~2020    dated

Oi.04.2022amendsthe&bovePara4.14ofFTPloeatendthebenffitofexelnption
froniIGSTandCompensaitionCessuptogo.06.2022forimportsmadeuirderRA.

6,2.15.  It is submitted that tfae inports made by the Noticees a£.e covere(1 by the

abovenotificationdated18,10.2017amdhenceareverywellentitled1othesanc.

6.2.16.  The afoove notirications therefore depict the intention Of tile Jegislat{on to

provicle  berie>fit of the  exemption from payment Of IGST and  Compensation Cess
wherein the imports are made under AA.

6.2.17.  Retiance in this regard is placed on the deci8ioii ®f Southern Boilers and
E`quipments P.  Ltd. v.  Commr.  of C.  Ex„  Chermal I-11, 2017  (34S)  E.'L.T.  536  (m~

.Chencaal),whereinthcHorible'ItibunalhadgrantcdthetbenefitofexemptiontQtha
Appel}antsinacascinvolvingintexpretationofnotificationii]thespintofbcneficial
legislation.

6.2,18.  Reliance  is  also  placed  on  the  follovIing decisions  providing refief to  the
assessee in cases involVI.ng benefici&l legislation-

LICIIndi&Ltd.v.CommissioncrofCentralExcise,Ranchi,2005(191)

E.L.T. 329 (Tri.~Ko}kata)

iJAmrutanjanLtd.v.Commis8ionerofCentralBxcise,Chcmial,2001

{128) E.I.T. 244 ('1ti.~Chermal}
•`

nComrm.OfC.Ex.andCus.,Suratv.ShriranKefi.igeratioiiindustries,
1999 (112) E.I.I.  511  (Tribunal)

6.2.19.Henc`eitissut>mittedthat€xemptionfrompaymentOfintegrated{axHable

under8ub-section(?)ofsection3oftheCust.crmsTariffAct.,1975isavaifableunde,r
both  the  Notification  INo.   18/2015-CLis  dated  01.04.2015  and  Notification  No.

21/201S~Cu8. dated 01.04.2015.

6,2..20.WithoutprejudicL`ioabo`Je,it'issuhmittedthatth€sjtuafroninthcinstant
ca8eisr€vetiue.iieutralasNoticeeareeHgiblQlotakethecrediloflGSTifliablett!
bepald.Therefore,th€r€isnofosstotherevenueinthecurrentsccmariowherein
ther\Joti,ceeshaveavailedthebenefitbydutyfreejmiporfeoftheouhjectgoods.

-
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6.2:21,. Rehance in this regard is placed, on the foupwing decisions-

1.1 Steel Authority of India vs. Collector Of. Central riircise,  1997 (90) E-L'r

287
:.`3 Tvl Kasi ,and Sethm Vs. The Deputy Commercial i:ax Cfficcr, 2003 (131.)

S1`C 73 Mad

H income Tax-Officer Vs. Bachu Lad Kapoor,  1966 (60) ITR 74

I CCE Vs. Special Steed Ltd. -2015 {329} ELT 449' {T)

6,2.22.  In view of above decisions and obse.ovations made by the authorities,, it is
submitted tha;t ,there is no loss to the gQvemment on account of lGST on the imports.

6.3.    CQftdi€ioms    umdrSr   Adwane€    Aathorisa€aon    RE¢.    C8110C0651    dated

i5.$2.2021  issued £® tE2®  EN®±i¢ee under RE®tafi¢atiom N®.  2£/Sols-Gtls. daatetl

OE.04.a015 afio`i;!!rs ut&EZzati®n ®g the €%empted .imported goods in aecoadance

wa€in RIo€ificataon  is/2$15. Ci2S dated ®1.04.ZOEL5

6.3.1. It is stib]::ritted that the Notice;e was .issued the License No. 0811000651 for'

Advance Anthorisation in terms of Notificafron No.121 /2015~Cus. dated 01.04.2015

on 15.02.202]. for im.ported PP Gum.'iules and expofting Polypr{)pylenc Woven

Fabrics,
6.3.2. The benefit under the license is provided subject to conditions menfroned in
the condifron sheet. The condition ch.eet for the impugned license specificany states
that the exempt goods ixp()rted against this Advance Authorisation shall be or].1y be
ntilized in accordance with the provisions of Paragraph 4.12 and Paragraph, 4. i6 Of
the Foreign Trade  Policy 2015~2020  and other provisions and relevant  Custoins
Notification  including  Notification  No.   18/2015  dclted  01,04.2015  (for  plrysical

exports),    2l/201S-dated   01.04.2015    (for.   de`emed   exports),    22/2015    dated

01.04.2015  (for  Advance  Anthoris€rdon  for  prohihited  goods),  and  20/2015  (for
Annual Advance AuthQrisation) as the case may be, as amended from  time to time.
6.3.3.  It.  is  cl.ear  goods  imported  drty  free  un¢er  the  impugned  the  Advance
A`ithorisation License issuec{ to the Noticees can be utifiaed for both plrysical and
deemed exports. Therefore, it is sut]mitted that even though the license has been
issued  under  Notification  21/201r>-Cus.  dated  ®'1.04.2015,  it  is  to 'be  r\cacl  in

accordance with Notificaton 18/2015~Cus. dated 01.04.2015,

6 3.4. Henceforth, the Noticees have righfty av.ailed the be`nefit of IGST exemption
under Notificafron 18/2015~Cus. dated 01.04.2015 even though the license was

issued under INotification 21/2015~Ctrs. dated 01.04.2015.

6.4. The inporter in their Tit)Titten submission has ,snbm±tted that  impugried goods
are not liable ,for confiscation under Section  111(qu)  or  111(a). of the Customs Act,

1962. They have referred the provisions of Section 111(in) or lil(a) Of t:he Customs

Act, 1962 and relied on fonowing case law:~

>   Nitish Tools Vs. CC ~ 2009 (237) ELF 482 (T),

>   Handier Vs. CC - 2008 (226) ELT 665 (T) and CC Vs.  Sree Nakoda lmpex -

2004 (177)EIT 34.9 (T).
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>   Kirti Sales Vs. CC -2008 (232) ELT 151 (T)

•

6.§.   The importer fiave submitted that penalty are   not imposable on tbem
uflder the provisions of Section  112(a) and/oi Sect}an  114A of the Customs
Act,1962.Theybavereferredrelevantprovisionsandreifedonfollowhgcase
laws:-

Whitehie Ohemieals v. Commissioner of a. Ex., Surat [2008 (229) E.I,.T. 95 (Tri. -

Ahmd.)]'

VadilallndustriesLtd.v.Commis8ionerofC.Ex.,Ahmedabad2007(213)E.L.T.157

(Th. -pud.),
E.9. Digital Systems vs. Commissioner of Cinstoms, [2003

(154) EIJT 71],

Goodyear (India) vs.  GCE, [2003 (1'5.7) EIJT 560]

Anand Metal Industries vs. CCE, [2005 (187) ELT 119]

6.6    The importer have also contested the proposal of inposition of penalty
under Section 114th of Customs Act, 1962 relying on fouowlng case laws:-

>   Collect:or  of  Central  Excise  V/s  H.M.M.  Limited  1995  (76)  EIJT  497  (SC),

Commissioner of Central  Excise, Aurangabad V/s  Balakrishna Industries
2006  (201) ELF 325 (SC)

>   Commissioner ofcentral Excise & Customs V/s Nakoda Textile Industries

I,td reported in 2009 (240) EIJT.199 (Born.)

>   Hindustan Steel Ltd. v. State of Orissa [1978 (2) EIJT (J159).(SC)I

>   Trade Wings Ltd V/s Commissioner .of Customs,  Mumbai reported in 2009

(243) EljT 439 (Tri.-Mumbal),
>   Commissioner of Customs (EP)  V/s P.D.  Manjrekar reported in 2009  (244)

EIJT 51  (Born.),

>   Mahindra and Mahindra Limited v. Union of India, 2022 (10) TMI 2022, the
Honble Bombay High Court held that there is no Substantive

6.6.InterestnotinposableunderSection28iIAoftheCustomsAet,1962read
with Section 50 of the Central Goods and Service Tan Act, 2017
6.6.1. The demand of duty is not maintainable hence  demand of  interest is not
sustainable.TheHonbleSupremeCourtoflndiainPrathibhaProcessorsvs.Union
of lndia,1996(88)E.L.T.12(S.C.),hasheldthatwhentheprincipalamQunt(duty)

is not payable due to exemption, there is np occasion or basis to levy any interest
either.

6.6.2  Thus, from the above referred to principle that interest is neces;arily linked
to the duty payable. The Noticees humbly submit that once the duty itself cannot
be demanded, the corresponding interest i8 also held to be not payable. The above

referred  to   case  is  followed  by  the  Honfole   Supreme   Court  in  the  case   Of
Commissioner of Customs, Cheunai vs. Jayathi Krishna, and Co., 2000  119 EIJT 4

SC. That interest carmot be demand.ed when,duty demand is not sustainable has
also been upheld in several High Court and Thbunal decisions.
6.6.2  Reliance  i§  also  placed  on  the  decision  of Marfudra  &  Mchindra Ijimited

(sLpra),  wherein  the  Honble  High  Cou.ft  of Bombay had  held  that  there  is  no
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substa}itive provision in Section 3 of the Customs.Tariff Act,  1975 that provides for

payment of penalty or interest on duty other than basic custom duty, and therefore,
in absence of such a spe.cific provisi6n for levy of interest or penalty, same cannot
be charged.

6.6.3   Therefore, the proposal to levy ifi.terest under Section 28AA of the Customs

Act,1962 and Section 50 of the Central Goods and Services Tax Act, 2017 is liable
to be dropped and set aside.
6.7  In  view  of above  submissions,  the  iquporter  has  requested  to  drop  all  the

proceedings initiated vide Show Causei Notice dated 17.05.2023.

PERSONAL HEARING

7.     Following the principles  of natural justice  and the provisions  laid  down in
Customs Act-,  1962, opportunity of personal hearing in the case was given to the
Noticees on 28.02.2024, 03.04.2024 86 18.04.2024.

7.I.1.t PH and 2nd PH on 28.02.2024 and 03.04.2024:
'`'

7.1.1 No one appeared in the personal hearing fixed on 14.02.2024 and 03 .04.2024.

7.2. 3rd PH on 18.04.2024:
7.2.1  Ms.  Shruti Khanna, Advocate appeared in the personal hearing conducted
today on behalf of Noticee before me. She reiterated whtten submission ffled in the
matter.    She  stated  that  the  intension  of both  the  notifications  are  to  grant
exemption on import of goods intended for purpose Of export. She submitted that
they have fulfilled their export obligation.   She requested to drop the proceedings
initiated in the show cause notice.

DISCUSSION ANI) FINDINGS

8.        I have carefully gone through show ca.use Notice; relied upon documents,legal

provisions, submissions made by the Notic;es and the records available before me.
The main issues involved in the above cases which are required to be decided in the

present adjudication are as below: -

(i)  Whether the IGST total amounting to Rs.1i25,35,523.91  (Rupees One Crore
Twenty Five Lakh Thirty Five Thousand Five Hundred Twenty Three a Parse
Ninety One only)  |as  detaned in  table  at Para  5  of show cause notice)
1eviable on the impugned goods and not paid by M/s Hop Plastene Bullapack
Ltd. (earlier lmown as M/s Gopala Polyplast) is liable  to be  demanded and
recovered from the importer in terms of Section 28(4)  of the Customs Act,
1962 read with Section 5 of Integrated Goods and Service Tax Act, 2017 along

with applicable interest under Section 28AA of the Customs Act,  1962 read

with Section 50 of the Central Goods and Service Tax Act, 2017.

lil) Whether all the goods imported vide 10 Bills of Entry (as detailed in table at
Para 5 of Show cause Notice), which were self-assessed and have already
been  cleared,  having  assessable `value  of Rs.  6,96,41,804/-  (Rupees  Six
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CroreRErtySixLamsFortyOneThousandEightHundredFouronly}are
liableforconriscationunderSection.111(in)and111(o)oftheCustomsAct,

1962

(ifl)  Whether M/s  HCP  Plastene Bulkpack Ltd.  (earlier haoun  as M/s  Gopala
Polyplast)     is  liable  to  penalty  under  Section   112(a)  and/or  114A  of  the
CustomsAct,1962ofCustomsAct,1962inrespectofeachofBinofEntry.

9.        After having framed the main issues to be decided, now I proceed to deal with
cachoftheissueshereinbelow.Theforemostissuebeforcmetodecideinthiscase
is as to whether the IGST along with applicable interest are liable to be recovered
from M/s HOP.

10.      I find that M/s HCp had obtained Advance Authorization for import of goods

under the provisions  of Notification  No,  021/2015-Cus  dtd.01.04.20i5  (Advance

Authorisation  Scheme for Deemed Exports)  which does not exempt the IGST on
importation of goods.  However,   M/s. Hop has imported goods covered under  10

Bins  of  Entry  whel.ein  they  have  simultaneously  also   availed  the  benerit  of
Notification No.  018/2015-Cue d{d. 01.04.2015(Advance Authorisation Scheme for

physical export) .

10.1  For  better understanding  of   the  said  two  notifications viz.  021/2015-Cus
dtd.01.04.2015,  018/2015-Cue dtd.  bl.04.2015 both amended from tine to tine

and Foreign Trade Policy(FTP),  2015-20 permitfrog import of the materials under

Advance Authorization,  it win be imperative to  take  a cursory look on  both the
notirications    no.     021/2015-Cfus.   dtd.01.04.2015     and     Ol8/2015-Cfus    dtd.

01.04.2015alongwithrelevantparagraphsOfFTP.

10.1.1. Notifica.tion No. 021/2015-Cus dtd.01.04.2015 reads as under:.-

Motif tcatton No. 21/ 2015 -ChaSorus

New Deuvi, the 1 st Aprzi, 2015.

gn£:§sirs3£5°%#tc;tn=#hr3#n:oIif+t^±+6P.2°!;ff£,f*vb#mb==±e,#6°%J]!a°±ifissfiee%t°t#a2±:tef
n%£Itsusfiaa%trnetohfethp:bfitnienf"nte^%S.i.:iL±_9±_fir.Tf9yife.ire-ife%al-su;ero#%[ifruthrse

=ufgtffi=#erfa°bifi:#hfifr=:?,°n°A%r%h*£:isa°^fi±::,ii_ii%i-a=`fr=woufyef_IfpuifLtr%Jct%#ifCoufst]°9%5)Z?%e%bet=:#fi.rre==fig#§her+t^henF=nt.-.S+C^±~iIA±-32£;if if:=tvS.xpife:::ei#3y(5°ui
°aifd]d£%o5#:}hedrue±+I::€%:I:=hedrd.i,oh,as.k^f§^fjF_3fr'ifF±;ua%`i:fifio#_rt#e%hoJ£'o°if(tbke
a%.fi£Itnftdn%%jhs:%,g;%r,£+dhu.±g^,^.tr?r±!iioii±_:i:aii.'si=.cSfiJ:u=_=figfa%°£%if%n€d

?%-s%idap*sgtod=kyTlaerkfF?,rett±f?:+r^e+s+p;iiS:a_,I?a_i_i__±i-s?.-ii;3=-3u±J€8gB;_ou8T.acg#9%n3ifts#b%cgts¥#e°fi#;n#itnffnc:Ae%enp.tt.°jt-f^-,*S-i:£i-£e-#.:'a=a.at°o°ifufs.n=gife%£o°%,
sulofect to the f iollc]wiri§ condhiois, ramiiir-;-

(kDorft#u&tfke_tg!Pn:^±„r,h^ff+bLe_e.nLFr.T±LedAfroa_neeAutharisafionfordeemed
erporf bgr Cfre Regfonaz Att£Jiorftry !n te-of paragrapfr 4.05/a//{#/  of fife
Fr°efi##dToaftph:.I:=%Rpne.#bk±#g„-:ir.:i£.-o~if5#s"a%'=a'#%£`iJ#€M¥}et°##r
ref ierred to as the salI cruthoris-ctti:rf);

(tti#etimteh%tQ.k=n=na:droa%%'%Shg:±°nispr°drcedboforethepraperofficerofoustousat
thetirneOfctearcmcefordebit;

(iii)      that the said authorisation c,o"±ainp endorsements spectf tying, inter dia, -

Page 12 of H

-



•3`i"*1    #;lTrSf   I.
i

|'."o.og8;/:€D2J6%M57n`i/ex[3363&3%.£ti*

{a}       i:he description, quctrirty cnd. uahae of Tra:±erid:ts diowed to be inpoTted tinder
i:he sctid ,cuthorisaticm; arid

(b)       the descwiptiorL clad quaritrty of ft:ra,1 gocids to be manflf ac!twed out of or.ivith,
She inported, materials :

Provided i:lad in respect Of iru?I.u:ts reifeTred. tn f>arngraphs 4.12{i)  and 4.12(i{)  Of the
Ft3reign I+cede Pofieg, ±he! :iru:tterial peTrndted to be {rrSported in tr}e sa,id exu;.±horisq.fien.
shall be Of the spectf ic ncLme or despriprrarn or quarutky, respectively, frs .{pe. Taleria.1.
used irL rfu& marunfiac:fare {if i:he ftndl goods `*soREliedi. The crmthorisafron hok±eT s!+all.
declare these ficerde:ulars cin. i:he dclouments tiles ARE-3 and C;eiTkTal Excise Cert.if eied
lrwoice;

{iv}       i:ha± in respect of imports rn,eke greficire th,e 4ischaTge oyf export ormgcrf eon, the
irxporter at {:he ti:me Of ckectrcmce Of the imported materials e>ceca;ffes cL bond with.such
a.urgky Qr secwity, in swhforTrL cmd for s:uch sum as, may be speckfted try t:he Dequrty
Ccimmissioner Of Custoi'ne or Assistant Co"wissioner Of Citsto:ms, as the ctrse may
be, virtding hinrsegf to pep on demand ai'L a:mouut equal to i:he de[rty leuiable, b{±± fior
the exempfiort coTt±cri:ned l'.uerein,  on i:!ie ilrLpoTted Trfe±erials in respect Of wick:h the
cortditione speckfiied in this rwiif ecatikan are that complied with, toget:her with iuteTest at
the.ra±eOfftfteenr>er:.ceatperc{""ttmfromthedrkeOfctea.ra:neeOfrhesdidmaterids;

10.1.2Th3abovenotificationno.rvo.21/-2015-Cus.iidatedo1.04.2015wasamended
vide notification No. 26/201.7-Cus., dated 29-6-20 tl7 to the following extent:

he the scnd rwiif tc:edcm, in ±he opering paragraptb

({}      for i:he words, f i{;I:ares c{nd le±kers er:f romt:he ¥hoie_Of I:he?€di.±iorwl.`irty: scif egucnd. chri, trcunsifiond, proctxp± sfieSif ec scif equarq defy_ ctp_a

artrii-f rorxping cturdy leuiable thor.eon, respec:tivetg,:und?r_ sedio_ns 3,:8P,
8C and §A»,-i:he rilords, f igurd`g, let ters cnd, brtedSets "SFom the whoSp
®if 8ke G&anSkS®iria£:!i:.h diwisi ievithie tiruereez± wrLder ?perfe-s_ec:a£®Fis {1}S !S}
and  {`5}  oIr  secSS®grb  89  serfiegttend  difia:fry  iedapze  €fuere.oTh  ahTtrqer
seat$6ri 8is evmdi owfudkemgBing dttSg ievichie th®re®n ur&der secSSott
9ASS SSac8.ES bte is:gafes#dr±edi.

{ii}     im condition {x}> in ttte first proviso, for the words `'reteuartt central
13xcise  netifecafrone"  the  words  "re±evcut  goods  and  serviees  ton
proijis:iorLs» slLal} be substituted.

10.1.3.furfeer,theNotificationFTo.'21/2015-Cus.da.tedol.05.2015,amendedvide
Notiflcation rvo. 79/20.17-Cus., dated 13-I.0-2017 to the following extent:

fu i:he scud, rrotrf ecatien,

i,a)   in  the  operting  paraigraph,  for  the  wor4s,  _fi_qures,  c{apd. Zett€rsi;`scif egunrd -dirty ieJichzi thereon under seedou 88 ¥.nd cLrfuctlfTping
dinieviablet:hereanundersectiougA'-'Jthe.words,tryeswilieq.frs
asalfiequard  arty  'leviable thereon under_ see?a_rL  88.,  coyrt±er}ct+li.a.g
duig ievichle {wiereon wnder sectiiorv 9 anq cuti_-ctungivlg ckrty leviable
therecm under section 9A." shall be swhstifii:ted.

{b)    in paragraph 2, f ion the words `tscrf equpTd d.rty, t{c{pe?.if rot::xt practfl?S
Spectjie   ia}1€qucrrd   ctutg    cnd   cur+draping.~ctuky»±   .the  .w?res
:sofigunrd-  altrty,   transiti,onal  prodect   €peF{J3=. scife.gupr4   Putg.
coinmi;ervcri±ing ctiitg and ctitl-thamping dndg» shall be substifu±ed.
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loll.2.             Fi-om   tile   abo`r€   provisions   of   NotificatiGli   rqo.    21/201§   dated
01.04.2015asamendedfromtimetotime,itisclearthatexc{xptionisgramtcdto
the material required for the manufacture of the rmal goods erlien inported into
india,fromwholeOfthedutyofCustomsleviablethereonundertheFirstSchedule
to the ,Customs Tariff Aqt,  1975 (51 of 19?5) and from the whole of the additional
dutyieviablethereonundersub-sections(1),(3)and(5)of`section3,8aleguardduty
leviable  thereon  `under  Section  88,  couiiterv&iling  duty  leviable  thereon  uflder
Sectioli9andanti-dunpingdulyleviablethereonunderSection9AoftheCustoms
TariffActsusjecttothecondition`slaiddoTeriund€rthesaidnotificatioii.

10.1.3,           Thrther"nc of the conctiiions of the subject notificatioli is that the
importerfaasbeengrantedAdwanceAuthorisationfordecmL`dexj3oribytheRegional
Authorit}`  in  terms  Of  Paragraph  4.05(a)(di}  of  the  Foreigri  Trade  Polity  (FTP)
permitfting inport of the sand materials.

10.i.3.15haggapfro4.®g(e}(£a!!oFtkeFore€gngrad®Poap¢ySsa±Ssasunder:

"{c}AdvcunceAuthorisatiottshal}beissuedfor:

{;f#}#nxpnz::hifL%°+£f.t#DLe»CategohesTP.eutienedinparagraph7.02rb},{c},{e}s
if}, {g} and {h) t>if i:his FTP.»

10`1.3.2          Par.agrapli$ 7,02  (b},  (a),  {e),  (#,  (g)  and (h)  ofthc F`orei'gri Trade
Poncy read as under:

acctegories Of Sxpplg:

?:np.Pat:}  :I+g^°^°^d=S_~u':3,er, _f io:,1?u:ng Ccr±egQries  {a} i:a  {d) bg a rrurrouSactwrer aridu%earmag=.g.0.n:a.S_»{.e}to{It}kymerinjsub-a;;froi±o:-`si;i;:-ie=rtw=;i(-i:d;I.£
"I)earned Exr)ori:a »:

A. Sur}ply bg mccunfaue¢urer:

{b) Stipply of goods to Bow/seT>/ERTrp/RTp;      `
•{c)Supptgoifcapi±algaodsagains£EPceAut}ioriscrfut]n;

a. Suf)ply bg riwirf `stlb-contractor(s}:

{eA}„!}}~.=:rgt:r~ 1:i  goods._to.  PT0ti.eats  fincunced  bg   Tni.ut±{1cteral   or  bilateral

{j::£='.%{#n„=.:::£_ed_.:_1_±Pep?isHT±.OfE:oT;i;;-~iirffi;1;;s;(;i;):'if:;,Wn:`S=ne"t<e9%:gp-eeneFTts  provide -f or tetid;r  e;i;i;;;;;U#;;ri%L€%:]%=g
cmstoTrts ctttrty.

i:}rmsk%f ly :%nt£,at]=^ti°n_.3_I _g_P?ds:and equipment {single respousib{Itdy of

¥=of%^. ,C*±rja_=_)   i?.~ p:?deqs   f inancei  -b#   -in;;£;~erir::.i;;=%eru%S
?j%,:rc*%d#:,r=`,:^o_tip_e.:L&_igjDep.aitm?utof.EcVoun;;;;~i;fri=rfu},;f%f>`fi%tTWp%;*mb:dp=n%oeQbfi::n^:::,i:a_d~=:3_e,vrfu?tidon.th;-i-£:..;if`5e~#i%:i.rft;
Ped{DDP)priaesfiorgoodsrrur"ELfiacfuTedabrocrd.

{%;}d%np:i;=xpc,a:.er^e,:^t:I,€r±_Par?.Praphsifellbeuftderlutenctienchcorxpetifroe

E±ts%F%:[p%fo±.na==.a.rgr*~e::±k*oceHrmsfd;_;;=±:.k£;i:i;;.i:u%%%:L{::ju:t£Ttje=nif;#eAnn%'A=U7eAredundertiirspaTagrapiir~£e=#:i"==p'oiu£L==fi¥:Ais
giverL in Appenctir 7A.

ifh}iff(#);Qs,%£p:#%!sog~o~o^d_stLo.arp_jpr?i:ct`o.r!o_rargpaposeinTespectofwhiehthe

#7m=t%S°oifT~n=It_=::_g.e,rstwfroNoiftcati:n{io`:ii;.i;;-2r:Xsytow=::;£d3tt%efr°n3::,Q=h==An.±:f%^ti?_=:Ofimeihjaii.=*e~;;£poT-t#;i:£hug=:edces
erQ±m%frt:on=Q°n=;ft::rty+L{_I::fe_:e:XPS:?*:Of.b;thBiir`;;:-ivi5}-us%±,?euc;uSbo
Ch3:%:T±rt,:,=..S?I:`Crf i.~e=d, nt*.eir  cl.nd -wlpeih -core  init;=e;.;idve;ut'he°tt%to£
S{otifi.raatienHo.SO/2017-qAstomsctated3-a.a:ir;;;-£iSf.i:;£on-£;aae=o

:
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basis  custorus  duty  cLnd  subject to  conditions  rnertfioned  in t:he  sa;id  new
rwiifecafiorL Benefits Of deeTned expchs shall be cwaha:ble ordy if the supply is
rncl.de under procecture Of ICE.

(tt)  Supply  Of goods  requ:fred. for seding up  Of any  mega power protect,  as
specified in the list 31 at Sl. No.. 598 Of Depaitmerit Of Reueriue Nctifeation No.
50/ 2017-ai,storne dated 30.6.2017, as amer|ded from ti:rue to time cnd. subject
to  condltione TnerttioTted therein,  she:Il be dig{ble for deemed export. beneft±s
provided  such  mega  pow)er  protect. conforms  tc)  the  threshold  genercttion
capacity speciified in the aboue said Nottf icchon.

(tti) For Tnega power prof eats,  ICE  coriditien woruld TLot 'be  mandatory  if the
requisite qua,mfum Of power has been tied up through .tariJ:I based competitwe
bid,ding  or if the prod eat has been awarded, thaough tcLriff bcrsed compediive
bidcting.

(g)  fstipplg  Of goods to Uril±ed Nedo:ns  or ln.±e:rna.tional  orgcmina,tion for t:heir
o!ffichl use or supplied to the p.kyects finanted bg the said Urided Nafrorrs or
an Interra;fianal orgcndzcrfeon app{qued by Goverrmerit Of India in pursunnee
Of section 3 Of united. Nctfione (Privileges cnd I"Turnd;ties Act}, 1947. List Of s:uch
orgcurination and conditions appttcable to such sappties is given in the Chastoms
notifi.ca.tion Tbo.  84/ 97-Customs dated,,.11.11,i.1997,  as cmended from time to
tine. A I;ist Of Agencies, covered under this paragraph, is given in Appqndi>c~7B.

(h) Supply Of goods to Tunctear power projects provid.ed;

(i}  Such goods are requ:fred fior seding up Of any  Nuclear Power Project as
spectifeed in the  list  32  at  Sl.  No.  602,  qJistoms  rLotiifecation  Tto.  50/2017-
Cfustoms  dci.ted.  3o.6.2017,  as  cmended fran time  to  tine  and  subject to
conditions menticmed therein.

(il) The prof eat should have a capactky Of 440 MW or Trrore.

(ii±) A certiifeate to the effiect is required to be issued, bg an officer nat betou] the
rawhOfJoiritSecretorytoGouerrmeritOflndia,inDepcutTneritOfAlonTieBnergg.

(iv) Terrier is inuited. through Na.fronal competiti:ve bidding  (NOB) or through
ICE.„

10.2    The Notification No.18/2015-Cus dtd.01.04.2015 reads as under: -

INotiftcafiorL No. 18/ 2015 I Chastorus

New Delhi, the 1 st April 2015.

G.S.R. 254 (8).-In exercise Of the powers coriferred. by sub-section (1) Of section 25 Of
t:he Cfustoinris Act,  1962 (52 Of 1962), the Ceattal Goverrmerit, being satisfied thai it is
necessar:g in the pu,blie iriterest so to do, hereby exempts Tnateriats imported in.±o lndie
agal:ust a ticthd Adva;nee Authoriscl:hen iss;ued bg the Regional Authority in terms Of
paragraph  4.03  Of the  Foreign Trade  Pofky  (hereha;fter  roferred to  as  the  said
cut:horisc[tiorL)  from  the  whole  Of the  dutg  Of c:ustoms  leuicLbl.e  thereon  wlrich is
specifeed in the First Schechtle to the Chastoms Tariff Act,  1975 (51 Of 1975) a.nd firorrL
the  whole  If  the  crdditional  ctrty,  scifegucnd.  a.irty,  tra:usitional  prod:uct  specific
scifeguard duty and ariti-clumping chrty leviable thereon, respectweky, und,er secFiorrs
3, 88, 8C cl;nd, 9A Of the scrid. aistoms Tart:ff Act, subject to the fioflowing coriditious,
TLa,rely :-

(i)         that t:he sa.id outhorisatton is produc?d bef ore the proper o!fficer of custoTus at
the tine Of ctecun;nce for debit;

(ti)       that t:he scrid authorisation bears,-
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(ca±estwhehe:ea#hee.#T#h^anpednTHf:.Shof„.tife^k_a_rf:1?ndthequpporiing"rfuturerin
caseswheretheuthorisedorLhasbeeniissried`dr~a#rc-%ITr±V£#:f=%d

(2|pori#hhi:Prp££Itbat#±%r=db,:,r!S;)nT:dcbd.a::£!.3r3_a_e=±Ptionl.quaritigdya_ndvafueof

=xPp°o#o°bifr:a#::±rautpr°dwi{ncasesdr:;;.t=£diff=s„;]ua::,:ff8rovffffi#%#±°oiffexport obtigafron; or

(#ateri%k adneds##£efsr%%kn°nth=nsnptif.:}ft^C_aAfip.r=  rf=re  apptieppre  If the inpoited

#na:easit3£w%edr:t%oe%%Pkt:°<n=,g=oanilt:±Ggi-:iif;iii=ife%..ouifrtif=r°€if5:%ant±mp%°o££±incaseswhereinporttikesinceir=Sr~e.riiif{#±UoF#£ouertuoubLtn§£:£%;

(ts+33eat%on:sh=%%±ennfr],:nntL#^P°_ti^e_a+:_S3_r3P?.nd  to.  tire   description   and   other
sppae%ft4r:]fi*g;t%efu%oererq%%t#a%±.pmn;;rv:i:on;fridft_Ln:;i:,.r±_±f=_ch¥o¢nf.cfITFoanreFnnger=orif
Pt#ttfi]ts2s°D%£fie=d°:netphnoT%.a:.:ffyul~?_riLi_tffe-;il;e--:~ni-q%:%h##neurrTeeo;na:ee#,h°±'n
thettmitsspecifeedint~hesaldouiin77iiiio;;

(;kin:%%±e::±£%C£%etT:fpr°iEr=nfae^bfe+fih°:e3:fe_d_±3fir_g.egif.expotoobdychoninfu||,
ts#c%Tgpu°r=£:nark:oh=,ti#*,en°nifAC}=aTj±f_iifejifei#^p~o%i.'%eGnYuatsexgx°en=%3gg|b°onn%%Zh
sDuec#dyurg%mo%£s%efoaf#|i-.nt.S%hnfirJfr:i--ifjf;i±_3_i`.sS£.mfaFg:If§eadRE#
Dmea#%e%#ns#,pmefoo,if,*fr?.T?_o';f±__5tFziou#i-susi'o:£,I:fugfos%,Pg3#%
mczg6e,Z7inc!ingfr{.mse!/topagonczemandanczrozt7i€egzta!foffreczttftyZean.czbJe,bttf
fig#+€±i=#Dggfttfte=d°T#dt±hn,.e.anh^-etirR*;-=ii~i~:!~±;fy.`fti£:#1:`i;;::£sapue%±`oeif#%:=h%#

%=dr%°e%fsfipfiep£#endot:n^tb%S:=ti~ife_a_a.fe±£±_;_i_i.:E&~Tifefl;i;i:£i;u*:SeTt%epTe%i±°%%IT±%:ehstt%±therateofftifeeenperceutpera""wi-j*;ireii;%Loueifuc]:£;%£eo;:e#%ndt#=±ree%i

•..,,,...........,,,,

•.,,.,..........,,,,,,

....I....I,,,,,....

10.2.1Theabovenotificationno.rvo.18/2015dated01.04.2015wasanendedvide
Notificationrvo.26/2017-Cus.,dated29-6-2017tothefollowingextent:

hothesdidnotiifecahon,intheapertingparagraph,-

{{!afie.mjafir°drtd#h:°=:.S'.f+%r~e,S_a_rs_i.e_refs"T~ontifewholeoftheedditionalchrty,
Sdaufi:#p=::h::%h'o=aa^=i:i^O.a_a^l^£:.o_:.:?±spec'iife=.:;iri;;i-i=:££usan%u*:£u£%%±
dfilfm%r[pe.Vt¥£ot,fer„e.°Anl:.=^:^e_ct_iv€!1g,un3er=e.ch.a;=i-8£,~i;Xadigfr:;#eu£;£,

#rroe^S::rae:S.~a¥_P:2=5=:xp^:th.e.rho_leofiie-'i:i:di~io~ni;-du.fl%'afl±tt%rea°nnn#ndAear:¥b:=e~ck:Onus_!1_.)-I(3,).a.nd(5.)Ofse&;;-3:s-a-;:i;i;i:i:%f:euff;e
tkr»e.°hnH#,nLd^er~:Le±Ln:=andarfudrmgiv;ctrtyie=i-;i=t-hoe;::-a::%e:Csu:%:tt
9A: shjrm be substituted;

10.2.2.  Further,  the  Notification  No.  18/2015  dated  01.05.2015  amended  vide
Notiricationno.79/2017-Cus.,dated13-10-2917tothefouowingextent:

Inthesdidnotification,intheoperingpcun;graph,~

(:)rdMfH=::Te :,°hr:i:.:~r=±L:i._ figures. ?nd lapers "f rom the w7wle of the
asdp%:n%]g%::::r::.:.for::i:,ripersub::;c_i;:;;i;);(3")`."adi(i;I"ogif
she:g:_I_3~>]=gLfieguT?.dr±uleviablethareonunie;--=e:ir:n`-:;'a~md`u:"U±U+
ctfiltm£:=gnn%t!^H[:::a«b±:k_r:On:pee^r..`Lseed.:i_-fir,i-i.Viror-a-s,"i:uacu£;=,

f#AT:.S=,:::rLfrs``P?T.t_perrroleIftheaadiii;i;1-i~ut;£vihii#e.i;ufnLd^e_:_s_ub_~.s_e_Pns.(1),(3_).cnd(5);ifsection3,iirii;i;=±i:i..i;:£££e
e^h^e=_a_tt__u_nL±_ersub-s.ecEZo_p(7)irsectton8:5i;as-==d=#c=.s*=
CR°Tfebn~S,C.t=,O=:.::,S_!=::??b:.e`thereonrnderiub-seettorL(-;;:i:;;:;=ii;

?i.,=%:g¥+=a3ad^rg.3AV^t.ab_i_e^::±_re^onu?der.s=choriri,-i:=±`==a'±tt==;.£=:ii,::,a^b.Ie^:±:=_or^%nger..s.ectiopgandand.dr;p{r;g-a;i-g-.;:-i:bu;:':%eur::%
under seedon 9A" shall be enbstitw±ed;.
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fo)   in condition  (viil),  often the proviso,  i:he fiollowirig  proviso  shall be
inserted, ncmely :-

"Provided f a:riher tlra:i rrotu)ith;;ending anything carl.toj.ned heTeinaboue

fiorthesclidcuthorisc[tiouswheretheexembtiorLfrominkegrcded€a3cand
the goods  and  services tcac cornpensafion cess  leviable thereon
under sub-secttorL (7} and scab-section {9) Of section 3 Of the said
Custorus Tariff Act, has been owatked, the ezcpori obtlgatton slrall
be futftlled bg pkyshal exports only;";

{c)    after conditi,on (xi), the fotlowing corrditio:us sh:ail be inserted, ncmeky

``(jcit)  thai i:he  exemption from iutegrated  to3c  cLnd  the  goods  cmd:
seri]iees tcoc coinpensafu.n cess leviabie thereon under swh-section
(7) card su.b-section {9) Of sec€ton 3 Of the scLid Ctwston'is Tculff Act
shall be suftyect to pre-1mport condition;

(x{ti) that the exein;ption from integrated ta]c and thB goods cnd;
services ta}c compensation cess Zeviabte thereon und!er sub-section
(7) cnd. sub-section (9) Of section 3 Of the sctid Chasfrorns Turiff Act
shall be cevcttlabie up to the 81st March, 2018.''.

10.02.03.  Further,  the Notification No.  .18/2015 dated 01.05.2015,  further

amended vide Notification no,1 /2019-Cus., da.ted 10-1-2019 to the following

extent:

In the scud. notification,-

(a}    after coriditierL (vi), i:he fio{howi:ng conditio:ne she:Il be inserted,
ncunely :-

"(ut)(a)    i:hal  in respect  Of imports  Tr.ade  cLfter the  ctischa:rge  Of export
obkycedon in fu:I1, if fiachtky Of input ta>c en.edit urider releuarit Goods and
Serviees Tax lcrw  on inputs used. fior rmcL"rfeLctwTe  cnd. su:pply  Of goods
exported  h;as  been  avc[iled,  i:hen  the  inporter  sh,all,  at  the  tine  Of
cteci;Tcune  Of  the  imported  materials,  furidsh  a .bond  ±o  the  Deputy
Corn;wissioner Of. Chastoms or Assistqnd Coiwissioner Of Chastoms, as the
ccrse mid;g be, binding himself, to use the irnporled. mceterials in his factory
or in t:he factory Of his su:pporti:ng manrfe.ctwer for the marurfactw.e cnd,
supply Of taJcchle goods {ofher than nil rated or fu:Iky exempt supplies] cnd.
to subiTut a certrfecate from a chcutered accouritaut withirL six moat:he from
t:he dctie Of clearance Of i:he said materids, that the imported mc[terials
hcwe been so used;

Provided t:hal if the  importer pcays integrated tax  cnd. the  goods  and
serviees tax compensation cess leviable on the imported materidis under
su.b-section (7)  cnd, su.b-sedion (9) respectwatg  Of sectierL 3  Of the scud.
Cfustoms  Tariff Act  on i:he  imported  mci,±eriais  but for the  exemption
co"±cdrLed herein, then su,ch irxported TrLateriais mcly be cleared without
fu:mishing a borLd specified in this corLdition;

(vi)(b)   that  in  respect  Of imports  made  after  t:he  discharge  Of export
obngedorL in full, and if factltty Of iruqu;i tcoc oredi under releuarit Ctoods
and  Serdees  Tcoc  law  has  not  be.en  cwailed  orb  inputs  used  in  the
mc["ifactu:Te and supply cif good.s 6xported and the import:r furrdshes
proof to  this  Of:I;eat to  the  safisfacfron Of the  Deputy  Cormmissioner  Of
Chastoms, or t:he AssistcLnd CoTrrmissioner Of Cfustous, as the case may be,
then the imported Tnc[terials may be ckectTed wi:thout fu:rTiisling a bond
spectfted in coriditi.orb (vt)(ci);P;
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g±`set#h.RC##%t±o±§nnf3#k{.Prthesec°ndprouiso,thefioliowingprovisoshatEbe substituted, rLclmed:-

fifiparr°t%geQ£„#,#+a+:,`%ft.er~±G?^°_t_W~t:I,I?_tan>*gangttfroco"£erinedhe~reinaboue

fit%e€g%%S±g3%t€h:°rr:S„a.£Srs_=^±_;i_irir;a3i€;ffiii:i#f£%¥%;=£erfgft£%%ed
Ssheee3z:,gdrs7]tt%dds£T#.=hs^:=S.°`fi:P±risi±.i~=;.£s={=vji£#ip=:tr#rgerott#uan%£bd.
ST%£f°rn!7£er*QSAIhbo-asnec,S.?:t:!^9|rieLspi;iiir=i{~oS.-s*.=:f%°sr:%dnastosu£=
'p%m:%ieAa:,e:pfttbs%I,%,V,er*:dkentf:i:i::~£!,:ir_frii_f±f;;_,:suh:Iif.bseouafifif:fF£
PIT%g££ear[.se7Xpgrtns"d°rQb^g£%3SSr2L:i_i;ii:Usi*±a7:%#ti%e#tJ%ttt%e%i
ITclte%3%rzsT:'¥2ri%3h°5ifTtoT£L'T^a_-f}=L-_i;=^±~±.S#i.I:Sir%TL£.4ag/S2%%~
C3%%tr5#£.]T%:,2rict;ehdot*+:8r!±+2,:i_:.-beii:i.§i!`;"bifiSi%#:tl::£:Lit%%%%:i.7k.
1305{E},datedtkel8thodeber,-i-dl-ij;»;

{c) ,condition {rfu} shirll be onuttted.

10.2.4.             By  virtue   of  N<}tification   No.   OI8/2015~Gus   did.   01.04.2015   as
amended from tine to time,  exemption is granted to the materials inported into
india ngcainst a valid Advance AuthorisatiQn issued by the  Regional jfuthority in
termsofpara4.03OftheForeignTradePoliey(FTotpara4.05(c)(fit))fromthewhole
ofthedutFofCustcims!eviablethereonwhichisapecified].fltheFirstScheduleto
tbe Chastoms Tariff +tot,  1975  (`51  of 1975)  and from whole of the additional duty
leviable  thereon  under  subhsections  ("  {3). and  (5)  of Section  3,  integrated  tax
lcviable   thereon  under   sub-section   (7)   of  Section   3,   g{3ods   and   service   tax
compens{3tion cess lei;Jiablc thereon under sub-section (9)  of S`cction 3,  safeguard
clutylevi&blethereonunderSection88,countervailingdui.¥leviabletherconunder
Secfron9andaliti-dumpingdutyleviablethereonunderScction9AoftlieCustom`s
'fariffAct,1962sutjccttotheconditionslafddownunderthe8aidnotification.

10.2.5,Paragraph4.03oftheForeignTradePo]ieystatesa`qunder:

¢Advance Authorisation:

(a)AdrmaeeAn€feoff5sati®fl£Sassued€oaH®wdmSgrfg®®fimpoapSf
finpE€,enfi£Sfaispbys£®a#grfncoxporatediseeREpS¥€p#®dms€{maELmg

¥®rmal atn®wam¢e F®a unstagej, In addition, fuel, oil, catalyst which]sconsuned/utflizedintheprocessofproductionofexportproduct,
may also bc allowed.

(b)AdvanceAuthorisadonisissuedforinputsinrelationtoresultant
prodnct, on the fo]lowhig foasis:

(i)   As   per   Standard  input  Output  Norms   (SIorv)   notified
(avaliableinHandBookofProcedures);OR

(ii)  On tbe basis of serf-dedar&t3on as per paragraph 4.07 of
I-Iandbook of Pi.ocedures. C)R

(iii)  App]icaiit  specific  prior  fixation  Of norm  by  the  RTorms
Committee OR

(iv)  On the basis of Self Ratification Sctieme in {.crm§ of Para
4.07A Of Fore±gri Trede Po.lieu.»

10.3.   From  the conditions mentioned Paragraph 4.05(a)(ifi)  read witli Paragrapb
'f.02orForeignTradePctiey,itisanplgrclearthatbenefitofAdvanceAuthorisation

undertheprovi§ionst>fN-otificationNo.021/2015-Cusdtd.01.04.2015±sappficable
for deemed exports only, whereas co-nditioii8 mentioned in Paragrapfa 4.03 of the
F{jreignTradePolicybenefitOfAdvance}icenseufid€rtheprovisionsofNotification
P{o,018/2015~Ctisdtd.0].04.2015jsapplicabletoinporterforphysiealexporLs.
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10.4.   From  the  provi'sioiis  of  Notificiition  No.  ioz1/2015~Cus  dtd.   01.04.2015
(Advance Authoris&tion for deemed exports} and Nat.ifica.iron No. 018 /2015-Cus cltd.
01.04.2015  (Advance  Atithorisation  for  pkysical; €xporis)  and  the  provisions  of
Foreign Tr&de Pchey as mentioned above and as]tper the conditions laid down `in'both the aforesal.a Notifica:tions, it is crystal cleur'.that an inporter, who has been

graLnted Advance Authorisgtfron in the resp?ctive Notification, c;`a:n ava:il the benefit
of the  said  Notification only and that for the goods imported  dalming benefit of
Notification  No.  021/2015-Cfus  did.  01.04..2015|  when  the  goods  im'poriecl  are
meant for D€emecl Expo`~ts, IGST is not .e.tempted.

10.5. I ,find that before implementatien of GST, Directorate General or Fareign Ti-acle
vide Trade Notice No. 11 /2018  daited 30-6-2017 had majde awa.re to all the Advance
License  holders  that  "Under  the  GST  regime,  no  exemption  from  payment  of
hategrated  GST  and  Compensation  Cess  wc>uld  be  availahle  for  imports  tinder
Advance Authoris&tion". For sake Of clarfuy said, Tr(abe Notice is produced below:-

Sut>iect: ImpDriaut FT`P provisions irL t:ke ccmle!}ct Of the iing3lemeritcuton Of the
GSTTegimeapplic:c}blew.a.fiol.07.2017

The a;hapter wise provistone Of i:he S:I:P 20 .15~20~:

G@ tteTtti Pz.ovision..

®  Thiitth eSfiect f ram July  1,  20}.7, S:he term "Certtral Excise  Authoing`` .used in
f ioreigrL 'trede Paliey 2015-20 arid noreign 'Ttatie procectures 201. 5~20 shou:id be
reed as "Jwrisdietionfzl Cfustoms A;uthority''.

atwpear a€

Cha:ages in mc; nc>tif ted> through TTade RIcitice NO.09/ 201 '8 dct±ed 12.06.20 .17

0hagiver S

®`rhemirtyCreanSc,ri9s{issuedur;±erC:hapter3Of±heFTP}ca:rmatbeused.for
pa:gmeut Of IGST` cnd GST compeasatinn cess ir¢ irxpQris, cLird CGS'I`, SGST; IG`S'I`
and essI` corxpenscedorL cx3ss f ioi. domes±ic procure:rneut.

aheepter 4:

a ryi€der €froe ®S!9 rSgin2a, r£® ee¢erap:flora from pargSeneut Of rategrcted esp
ened C®xpg3usctSor£ Oe8g u>ouRE be Govex€SknBE4= Sor i:rye:Harts ELmder Adfflance
j&seEh®idsath®so.

a  Emgr®itegrs  urousged  need  €®  EapS  IesT  evmfi  *a3ce  inEut  Sae¢  oreedtt  as
g%HPBkemkegje    unider   GFfsT   mi.keg.    a    Howe:iFer,   img>®ats    veaeder   Advceaee
Ak€khordservi®r€  w®%asdi  cortkiasfle £®  bS ascempeed Sr®m EELgmeut  Of Best.a
ctfst®rns mde3S, Aadsdionc£1 caasi€orus D{a:k€g ,sEpeefif eed under SedetorL 8{ 1}, 8{3}
Gand 8{5} Of tea Citks&orus Tttulff Act, EctttGats®n aess, Art:rfu&ttmgivtg B{zfty,
tscaf egceand   fus:ki}   G¢md   TrenstSten   Fredrttct   Snectf tT.a   Sgf fSeg€rm:rd  rmky9
wtwener appikechte.

a Applieabze GS!I` 'would need, to be pcrid while in.ahi:ng focal procuremerit, using
.c[ninvdidefiorLletterofAdeanceAut:horiscdioTLDFIA.Recfpiert±.Ofgoodsccuntake
hoput Talc Credit {ITC} Of the GST r]ctid ou a:uch local procanre:miend. T:his Input Tax
Ctredi ca;n be utitined as per GS:I` rules, a AdwaTLce Release C}rder facttdy shall
rtct be owonHabte fior procuremBnd Of ixpru:ts urLdeT Achvartce Authoriza.tiott scheine
excep5 I;or ixpwts tirsted. in Sc:heckule 4 Of C;eniral Exdse Act,  1944 reed with The
Tasccrf eon lrouj`s  {A:f'neridmeut} Act 20,17 IVo  18 Of 201.72 wi:th eJ:f eat f ram Judy  1,
2017. RAs are directed rwi to issue ARC} exapp± for Sc:hectule~4 tkeiris as stated
aboue.

a Imports/ t3xporis uTideT the replertish:rneri± schemes fior €ke Gel:rue exit JowelleTH
SNeoc%ffun%%%%suug£/F{ocb#££;4d?%%£%ttzrg=Pshallbesub}ecttocustous
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Chapter 5:
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.,................ ®,

10.5.1            Honble Apex couriin case ofbnion of lndia v/s.   Cosmo Fflms Ltd.

(2023)  5  Centax 286  (S.C,)  /  2023  (385) E.L.T.  66  (S.C.)  has taken a.reference of
Trade Notiee No.11/2018  dated 30-6-2017 and has  observed as under: -

`:4h:.c#ra%%r%httoa#tc::,g±+:fsa?i.akeg^e3.i.S.g±_.=P£O^rirs..Were.Tnt:eowareof
t(%d#Ngoet3cberTfg/%:na]b7Ou:ndtinaeAtoitkfe±E^Sa.fyi_nTSV8S;::3#E:4hmaagTe%na:;ie°2,
(g=`sde:ntN%<Coe:Q]-!3:„1.7;A,drL±_etf.:.0:6€--idri~ii:-fr:.tvs:eu%e.:;:±u¥Lr%:%%±"toom£#±
present ccrse, is e}ctracted bdlow:

"Trade Nctiee 11/ 2017

#!#::#Dpt:c#a%,ropfT°_V7f®b:r:,inthecouteJctoftheiraplenendchonoftheGSTregi:ne a.pplieable w.e.i 1-7-2017

Uc#menrptn#ntipnr rreag!re7. ,=^:.,=e:f tpti°n i roT. PccqTneut  Of integrated  GST cmd
CA°u%hpneti=%tSn°nn   Ciss   Would   b-i ---a;i;1-iii|e:urE;ue':in#.eguTn%ear LE£;a%
AuthoTisafron .------- ~~-I    iv.      u..Tvlro     t.„u€`

ThechapterwiseprovisionsOftheFTP2015-20:

Cieneral Prouision:

************

***********.**

Chapter 4

Uc%%t:e%±atfnF  rr€o9€:ge3, ,TAP.,3XeT_giv°_r. _far?, Pcr#mer!t  Of integrqted  GST ctnd
CA°ur£%oen%=%:tn°nn   C:ess   Would   b= ---air=;lint -if ";;Lf r£Le8%%e=  LR£;%cse
AuthorisathorL.

]8ffrntn:%sW°wldneedtopaylGSTaridtakein.put€asaectdeasappbechleundSr
GST rules.

%%err:*%t°£Hwn£:rr*3gtv^:?:eTh#.ho^S]S.:?iL¥3nddcowh_"etobeexeaptedfisre°%na¥3#F±.Q°ifQP¥#%#€*i.ISLS4PrirS.-I.Zaii±tii:atiSSSto~=.B£££pe°ceiif%£%%ear
Scte%#n3a(r}}j'it:{SR}a#%%n3f5tifh.t±jcff_-fi;.ii_;_rfiff{-fro;_=iifdusu£%CEfsttsife
ct#hexp%ger%Drtyo'{j:aaSlegtardinityirnd-iii=ji.~fiorf5%dfc~±lysplte%fi%L£££:£3%,
wherever app{ieabie;.

tttpup£%daabfonc3SeTtt%r=tfdA%:=ndh%obhe:RTa±d~.±~#.i±_a_i?na.hiiap±Cqlproour_@merv±,usinganifltuD%4|%afroF-rt`:,t,i;frro#rA|d^v+a+x_e^Aevii`i!iiii;iii:;*`I"if-iff#f:%rFgT%%uc%ala€ne
lnputThxcreditclTc}OftheGs:|`ir£-={=;c:rfiuo:al;;-#=;=,7ut%rgtgk.

TrdslhputTexCTedi±canbeTi±ilinedasperC}STrules.
+

€#n%£reA%%n=eeA8:tdhe,:nSgran#!±hs!=#!2_n^ct~.3_@~=gtaplefi?r.Proc¥r.ewe,utofingivts]c]enITfr%]ABd%%eceA3±:$3hQ°4kerrkahonfii5,:i*S;;:;xpciipf}if:ifd%:tFfefg:rms££::%fff:::i=if'
cN%wh|r8alo?Z#e7-::,:;hla3£f^;efi3f_wfff--i,-h;:ff:#S.;`i%3?-(.£%ni==iif%u#249|oif7
Ne°xo:a:tt+°fiifh:S%7h'atA#rieif§+e^C±S_ro~r.:.±|;I;-2+6i;i:-if±"er:ew-di:=£#rvT:t€#isf%cew:Z%o
except f oT Sched;ulr>~4. item€s as star-ei a.ir;u-e.

}sme£±°o##;%3gsuu#=re%n:£?tzn^isFh%%tt?.==,r€_m%S£+Pr.%h`eGeips.and3ewe||erg
SRTeo£|°ifetrc%Uo%reisctsuue£/%%±;P±tQ±b£+omit;I:=jp:i{~ir~~kif$5ii'aif%eus=£ififeucrTo%se£:e%.
RTctiificatichissued/tobeissLiedifffhir:ir.£ri;
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50. The

kyJ`;!f.t3=jiL-;:

pz£Szfc aeStiee cfearzgrfS_r\egivc!r'7zei! €q.cg€ 44s qy&cg ,€fiezf. &ctzisczfio%W?S_*L%S£D"3£%p®:ns:±¥~§ce±_±RE;rfr:g#rtys3C;fuFgsef%_eag£,#~

Lsfddis£#:ct££uP££taueer:£%afefdg%%%go|#bp££±{tdo}#oe#e£%3Cohtt,

"{iv) No Duty FTee h.:port Awiho.risedon aha
subjected to pre-import corid:ifion."  .

be issued for cm irLput which 'is5u%sng
talce lap:ut €asc credi as applieedle urider GST` i'wies.

52. It is a mct#@T Of Icon thai F'rpsrfure stc[fu

%ffpcisdgrs%°#k:SeTfeItsg%r:3if5ra°]ffheo###3a9in°g=,t'rr*e|gha#m;:,fuis
gu:idatirues, In Hiinckttstan Gronvi±es u UTden
SSREcgnctboote  Of  Ffe.cpci8&ttr8  meregg  i:mp

prowieiT± £ha CST8;SFdi ®o:s}erneneut from

`png c[nd are fro;mad by I:he UITtorL,

:£#ra;'i393::
this court; observed {hal:

ESof:keg.  ra  does  nee
patkey.9,

::;5iT::fa}ino::rdhuacuti;°onft::fi:i:re::S:rarrs:¥:uri;8auti::s£:tateaan8dubcse:tr:allen:s:
The GST regime is based on the idea of removing ascading effect of the taxes. 'The
cascading effect Of taxes meail ,levy of tax on tax. The GST is levied on the net 'value

vELne

ir

actded portion and not on the entire transaction
input tax credit. Bandng few indirect taxes, all the

as 1:he taxpayer would enjoy
ajar indirect taxes levied by the

;iiic;r;itrss;i:s;|c:i;aif;e;:i:sji:;:in:;i:;gr;i::Seribd;::e::#hii:i;tie;i::e;::;ft;;;i::uiii:
frL`mework of sean]ess credit was introdrced to gofeguard that taxes on suPpHes
are paid to  the  extent of value  additio*s  "d n¢t fiabili{.y-  and to  avoid  double
taTration.

10.5.1. Before the introdu.`fron of the GST ie

Authori'zations were exempt from pajment of'm
ports allowed under Advance

uties. Thereafter, CVD and, SAD

were subsumed in, IGST. Under Section 3 of the Cul§toms Tariff Act,1975, IGST was

iii:n¥Pif::a:0;;h;:ii::ni¥;;i:ui:;:i;P;:i:S};Lr%A#aie;;a;ys:¥;jac::;a:(e¥ic:itlfj§
?I

a specified time. The importers, thor-efore, starte paying .IGST on goods imported
uriderAAwitheffectfroml.7.2017,andweregetti#goutrigivexemptionfromBCD,
ADD, safeguard duty, et.c.. and IGsrr paid was refit[nded. The legislative intent was

I,

ctcarini:I:nposinglGSTonallinporismadeunderAAs,onorafl-.€rl.7.2017,without

ciiff<;rei].tiating between  the  statis  t>f such  anthoirisartions,  whc.tier or fiot  it was

issiied prior to or at`ter introduction of GET. It was a policy decision, which could
I

I

have been reversed or &1terecl 'ouly I?y the, GST Cotincil. Due to problems in Goods
Page 21 af |5L
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andServiceTaxNetwork(GSTN),thecomrittedrefundoflGSTwasgettingdelayed.

This resulted in blocling of worfrog capital for many business houses.. To obviate
thisproblem,theGSTCouncHauowedexemptionfromIGSTwhenimportedunder
RAs.   The   Directorate   General   of  Foreign  Trade   ("DGFT')   accordingly,   issued

Notification  No.  33/2015-20  dated   13.10.2017  which  was  backed  by  Customs

NotificationNo.79/2017dated13.10.2017,issuedbytheDepartmentofRevenue,
amending the  Notification  No.  18  /  2015-Customs,  dated  1.4.2015.  For  sake  of
clarity   Notification   No. 33/2015-20 dated  13.10.2017 which amended   the Para

4.14 of Foreign Trade Polity 2015-20  is produced hereunder:-
``4.14: Dctcttts Of Du;fles a;cempted

raE%:£<u#eh:AAdAu,3.?.C=_#£±L±atio_n.are_?XenptedfrompayTneutofBasie

8:£=±=n,%:AThd,S::°==:^gs^t_OAne_P:dy=Edri.i;_~d±.Ar#%_'%uc%p{%gDD%%,C#t::.e%for:%,ap%.g:1:~er#~gu=:_3_Prty,:fraus;i:i_--i;=i;:;`;£#£feug%'d

%ot2'hrz:TenunehT,%PP^t#C#bD'=..:rT_OL:_±irinst.su.p±iri=s-=o~;i;ei===£=5uauTC##7;,:3S):!d)Tha:.f(92_:{_Tf¥:!}isot_be-exe_ypt;if;=i;i=o";"£it%b%erAa££

gR%=£tfin^gg££9=€~=rite^r.atling.rhrty,s_±fegui;ririif.:,:i.#avyns£%o"nu5oA1%:ISAP.%f t^C.^S~a£_ra.i_a_ __Ply.,   if  an;g.   iroircoer; ;=p-oi= +.:;cod:;' :£vuau==e

%:£.=,=%nn-i:i:3E^s_1c_fl_=LP._?rts_are-ai?_i;:i;:iifr:==ho:=u.Ftusft=£sre=tt=^dnt%=.a.^C=#^=.rs=.in_a_n_.=e5ns_tevi.pin-±=a:=rJ=£seowc'fl~o=(u7U)=d

¥shefc,±£z%9!==p~:.±_fty_ct_a_,_??s:=fl?.ri8Ofti:afi:i:~i:=frii%'igf:§(5h:pofa,:.9n%>=_,ma~:_bLe.P_::rfed.in:_fi:mi;¢Iii;iid:::i;a-;guJD:::it`=±
OfReveme,andsmchzmportsshal|besuirii-i:-i==i~=:E==%:::uen3

10.6.TheimporterintheirsubmissionhavearguedthatNotificationNo.21/20151

Cus.   dated   01.04.2015   ought   to   be   harmoniously  interpreted   and   read   in

consonance with Notification No.  18/2015-.eps.  dated 01.04.2015, as objective of

both  the  Notifications  is  to  provide  exemption  to  goods  imported  into  India for
manufacture of rmal goods which are to be exported. They have placed reliance in
the fonowing case Laws:-

(i)  M/s. Himadri Specialty Chemical Ltd. vs. Pr. Commr. of customs,
Visathapatryam, 2024 (4) TMI 383- CESTAT Hyderabad

(ii) Saraswati Exports, (2002)  143 E.I,.T. 469 (a.O.I.)

|iii)  Southern Boilers and Equipment's P. Ltd. v. Commr.Of a. Ex.,
Chennai I-11, 2017 (345) E.L.T. 536 (Tri-.Chennal)

(iv)ICI  India Ltd.  v.  Commissioner of Central Excise.,  RaLnchi,  2005  (191)
E.L.T. 329 (Tri.-Kolkata)

(v) Armltanjan   Ltd.   v.    Commissioner   of   Central   Excise,    Chermal,
2001{128) B.L.T. 244 (Tri.-Chennai)

(vi)Commr. of C. Ex. and ch8., Suiat v. Shriram Refrigeration. Industries,
1999 (112) E.L.T. 511  (Tribunal)

(vii|SteelAuthorityoflndiavs.CollectorofCentralExcise,19€97(90)ELF

(viii)287

(ir)TvlKasiandSethuVs.TheDeput¥CommercialtaxOfficer,2003(13H

(x)  STC 73 MacL

(rd)Income Tax Officer Vs. Bachu Lad Kapoor,  1966 (60) ITR 74

(rdl) CCE Vs. Special Steel Ltd. -2015 (329) EIJT 449 (T)
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10.6.1.    I have  examined  the  submissions of importer and have carefully gone
through the case laws rened upon by them. I find that all the case laws relied upon
by M/s. HCP, except sr. no. (i),  are of pre-GS'I` era, hence case-laws (Sr, No. 'ii to xii)

relied by the inporter have no precedential relevance with the present case.  So far
as order of Honfole Tribunal in case of M/s. Himadl.i Specialty Chemical Ltd. V/s.
Pr. Commr. of Customs, Visakhapatnam, 2024 (4) TMI 383- CESTAT Hyderabad is

concerned,  the  Tribunal  has  set  asid6  th6  order  of Commissioner  of Customs,
Visakhapatnam on the grounds of revenue neutrality and invokation  .of extended

period in that case. I find that the Honfole Tribunal has not appreciated the fact that
it  is  a  settled  legal  position  that  any  exempti6n  notification  has  td  be  strictly
interpreted and it is obligation of the importer/beneficiary to satisfy the terms and
conditions of the Exemption Notifica.tion. Further, the said order is still within the

period of review and cannot be constr:led to have reached finality. The following
judicial pronouncements made by the Apex Court however are of direct relevance :

>   The Honble Supreme Court in the case of Commissioner of Customs(Import)

Vs Dilip Kumar and Company, in the Civil Appeal No. 3327 of 2007  held that

exemption notirication should be inte`xpreted strictly.
>   The Honble Supreme Court, in the case of Novopan India Ltd., Vs Collector

of Central Excise and Customs, reported in 1994 (73) E.L.T. 769 (S.C.) .held

that "Exemption being in the nature of exception to be construed strictly at
the stage of determination whether assessee falls within its terms or not and
in case of doubt or ambiguity, benefit of it must go to the State".

>   The  Honble  Supreme  Court,  in  the  case  of  801  India  Ltd  Vs  State  of
Jharkhand,  reported in  2009.(237)  ELT 7  (SC),  held  that "For purpose of
claiming exemption from p'a.yment of tax/special rate of tax applicable to a
commodity, assessee must bring on record sufficient.materials Ilo show that
it comes within the purview of notification".

>   The Honfole Supreme Court, in the case of Star Industries Vs Commissioner

Of Customs  (Import)  Ralgad, reported in 2015  (324)  E.L.T.  656 ,(S.C.),  held

that exemption notifications have to be construed strictly and if there is some
doubt,  benefit thereof shall not ensure tQ assessee but would. be  given to
Revenue.

>   'The  Honble  Supreme  Court,  in the  case  of M/s.  Gammon India Ltd.,  Vs

Commissioner of Oust:oms, Mumbai reported in 2011(7) TMI 17-SC, held that

since  the  language  condition.  of the  exemption  notification  is  clear  and
unambiguous, there is no need to resort to the interpret.ative process in order
to determine whether the Bald condition is to be inparted strict or liberal
construction.

>   Honble Supreme Court in the case of Hotel Leelaventure Ltd. Vs. Colnmr. of

Customs  (General),  Mumbal [2009(234)  EI;T-389(SC)  held tbat the burden

was  on the appellant to prove that the  appellant  satisfies the terms  and
conditions of the Exemption Notification.  It is well  settled that Exemption

Notification have to be read in the strict sense.
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>   Honb}e Supreme Court in the case .qf REsfii Upaj  Mandi Samiti v/s.  CCE

reported   in   2022   (58}   GSTL   129  .(SC)   held   tliait   law   c>f  .ape   issue   of

intexpi.etationo.fl;axjngstatutehasbeenlaldd<!unincatettaQfdecisioristhat

plain language  capable  of defined meaning used in a pr{]visio,n has to be
preferred  and  stict  interpretation  ha.s  to  be  adopt.ed  except  i[i  cases  Of
ambiguity in statutory provisions.

>   Hon'ble Supreme Court in the case of Uttarn hrdustrics V/s. CCE reported in
2011   (265)  EI,T  14(SC)  held  that  it  is  weu  settled  law  that  exemption
notificationshoutdbeconstrued8trieftyandexemptionnotificatioiiissubject
to strict inteaprethtion by i`eading it literally.

10.6.2.I,furtherfmdsupportfromthejudgmentd€tted30.08.20'18ofIIonfoleApex.

Court    the    case    of    COMMrssI0NER    bF    CusTOMS    (IMPORT),    MUMBAI

„.AppELLAr¢T(s)  vERsus  M/a.  DILlp  KUMAR  AND  cOMPArvy  &  ORs.   (clvlL

APPEAL NO.  3327 0F 2007) wherein the Constitutional   bench has keld that the
benefit   of  anbigrity  jn   exemption   notif{cation   cannot   be   claimed   ty   the
subject/as§essee  and  it  must  be  interpreted  jn  favour  of  the  reve"te/state,
E<vemption notification8 are subject to strict .intei.preta.titm. The Relevanl` Pc`ra the

saidjudgementisreproducedfaereunder;

"_4p:._fper the.rou^gr{1g .e:cLndming the uarious pTeeeden:ts  `som;a If wiric;h ujere

*e~2.b_eAfia^r.e rs ?n€ clif ear. g€:ing our cr].vectous consideration, we in;;iivb; .i:;e;;ti
#hs:%md:O^=_ne~:i+d~f.._=pe_apocoTttp€lled±oholdthakeue;gtairni-:;i;i;';;;;Itfi;n~:,
?±:.S:r3A'_ _=T!P¥:att3rt I?nd .exerxptiop  ctctuse  {a±  the  th;rashoii :tisi}-€i::{~i.~g=i:::.:l^3T~ct^€^:~s~=_=::?._.r:rib.€r,inca=eof.ctmprgivrtyinachargingp;a;i;;oa£,~ti=-;:n:in
rl_I:~S~±~:===.SS=Lf ifH  ?? in f i=Uou.r oif S¥biec{/ assessee,  but the -staITue is nc>i true ,fi;;-J:is
e«x.:`r?_ti:Sn.=tSife_a.ahorLr!~fie:eiTthebeneifeofanbigutdynunstbestrictkyindei;ir±=i-is
fiowour Of the Revenuta/ State:

10.6.3.  Ill view of above judicial pronouncements, I flnd that there i5 nc> ft>ree in

abqvecomt.entiorisoftheixporfer.TbeAdvancefrocnsew&8issuedforimportation

ofgoodsunderthervotificationNo.21/2015~cusdgrfed01.04.2015andsothey`vere

bt>undtoabidebythcconditionslalddew`flin§aldi'iotificatio2iatidbywayofa`>ajling

{GS1`exemptionunderNt)ti!icationltfo.18/2015-cusdt.0].()4.2015simultaneously

i..hey have breathed  settled laws.

10.7.  Tbe importers have argued that the benefit of exemption under Notification
rJQ.  18/2015  dt.  .01.04,2015   is  admissible to  them.    This  argument cannot be

accepted as exemption benefit cannot be ex€endcd on the basis of assumption or

presumption.    Their  eligibility  to  ctatm IGST  exemption  under  CRI  18/2015  dt.
I.4.2015 is totafty inelevalt here as   the Advance Authorization was issued under
ChT21/2015dt.1.4.2015andhericebringinganyanalogybctTmeenrvoth21/2015~

Ci`Sdt.1.4.2015and18/2015-Cu`sdi.1.4,2015istotalLyjrrelevantonL`ethehicense

is issuc* by DGFT under 21/2015.  SincL+ the..Advance Authorization tva8   i88u€d

under CIN 21/2015 dt.  1.4.2015, I aHi confroe,a to .examine their eligibiuty of. IGS1`

exemption  only with  reference  to  Car 21/2015  dt.  1.4.2015..  Assuming that  this

contention of the notice was valid, the correct `iJay for them should 'have been to
approwh DGPT for modifroation.Of .their license wit}i retrospective effective for. the
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bnis cleared.  Having ±`atleci to  do  so,  ir' cannot be the case tliat Customs should
examine and consider their logic against the proviSions Of the license.

10.8.  In view of above ,discussion  and rmdings, 1{ hold that the  {GST exenptien
availedbytheM/s.HCPunderNorific&tionNo.1q/2015dt.01.04.2015isliabteto

}3c denied and duty amoun.ting to Rs, 1,25,35,523lSl/~ short paid by them is liable
to be recovered in terms of Section 28(.8} read with Section 28(4}  of Customs Act,

i962.

rfuppficabiELF or erfueflded period nnder section 28(4) of the Ccastoms jfa€t, fl962

1 fl.. I find that-the demarid in the .present show cause notice has been raised tinder
the provisions of Section 28(4), there.fore, it is imperative to exaniiie whether the
section 28(4) of Custens Act,  1962 has been rightly i.nvokecl or mat. The relevant
lt.:gal provisions Of Section 28(4} of the Customs Act, 1962 are reproduced below: -

"28. Recovery Of ctuties nat levied or rwi ptrid or sh;ort~levied or shor*pcrid or
erroneouslg ref a:nded.~

{4} Thlhere any dutg ha€s rusk been lefed or nat ricnd or hue been short-tewied
or short~pald oT erToneouslg re:fu;nded, or iateresi payable has rwi been paid,
pcut-peed or errc>neciusky refunded, dy reason oS-
{a) colhashon: or

f tJ} C[ny wtllf iul .mis~state7neTit; or

(a) suppression Of fiacts.»
bg i:he importer or i:he exporter or the agerit or emplotgee Of the inxporter cir
es%3:enr:gop,:°{Pgp°effirscoe*Sc%a`r!ae%gtfeinwfrl~§Vh%8megrsorfi%m%rteft=#%.n#%?t

been {so ieuied or rtct pcrict| or wlrich thas been so short-levied or shori~pald
or to whom the re;fuind has errci:neousky been rrnd:e, Teqiitri:ng him to show
ca:use wky he shoiuid rwi pay the a;mouut sf>ectfied in i:he notice.

fffae  term  ``reEe¥afi±  da€e"  For  €he  #urpose  ®g SectfoB  28  £bitl,  fias  faeen
6efined ha Easpaamatiom  1, as Hnde3::

E}xpzc¢ir\iLattoFg 1  . ~ For i:he purposes Of this seedron, "rctevarnd date" rnea:ri:a,~

{a} in, a case where dttky is  21[mot levied, or nat ptrid oT shori~levied or short-
pa.id], or i;IT±erest. is rwi charged, the. dcde d,rL which i:he prof]er officer makes
cm order fior the ctearcmce Of goods;

{b} in a casse, witere dutg is pl-ovisivnalky ass,essed,under  sedicm 18, the date
Of cidfustmen± Of ctulay crfeer tire ft:i'.al assessmeut thereof oT re~assessmerit, as
the ccrse may be;

{c) in cL case where d:utg or i;]iterest .has beert erroneously re;funded, the date
Of refund,,

(a) in c[ny other case, i:he date Of paiuinerit Of chrty or iruterest.

1i.1. I  find that with the introductiofl of self-assessment and consequent upon
cxpendments to Section  17 of the Customs .Act,  1962 w.e.f. 08,04.2011, it was the

obfigatory on the part of i.he impor.ter to d?L`1are the correct and true .declaration.
'I`he Advance Authorization was issued by  the  DGFT  specifically for  avainng the

benefit available under .notificgition No, 2 i/2015..on.ly   however the in}porter  rfus-

dectarecl a wrong notification ilo.  18/2015 in the Bans cif Entry with sole intension
to  evade the payment of IGST.  This mi6-delcanation o±. Notification by importer:has I
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resulted into  shore payment oflGST amounting to Rs.1,25,35,523.91.    I frocl that
by not disdo8ing the tmc and correct facts to the proper officer,  at.tbe tine of
clear<unce  of  imported  goods,  the  inporter  appears  to  have  indulged  in  IIri`q~
c{cclar`&fronafldmis-c}&Ssific&tionbywayofsuppressionoffact8and`wilfuftyrmis-

declaredandmis~classificdtfieimporfedgoodstvithintenttoevadethep&}mento£'

appucableIGST.Thus,theimporterhascontraiJL`ncdtheprovisionsofSection46{4!
ds46(4A)oftheCListomsAct,1962,ina8mu.chastheyhavemis-classiriedandmis~
declaredthegood8importedtrythem,`bysuppressingtbe[rueandactualdescriptit3r3

Ofthegoods,whilefiJingthedeclarationscelchgclearanceatthetineofinportation
of inpugrcd good`q.   Ses±iom  1? {1i & Seatfofl 2 {2} ®F ifee ¢Hst®ms Act,  1962

ffead  with   €BEC  ©3rcutaegr  eec.   17/2®1.1-   GHs€®ms   dated  C8.®4.20EE   cast  a

heightenednesponsibitityandonusontheimportertodetermineduty,classificafron
eta.  ty `'ay of self-assessment. The importer,  at the time  of self-  assessment, is
requfredtoen8urethathedgclaredthecolfectc.1assification,appficablerateofduty3
value,benefitofexemptionnotificationsclained,if any,inrespectofqueimported

goods whi].e presenting the Bill Of Bntry.

11,2.'L`hefactsandevidefice§phacfdleeforemeclcarlystatetliatthelmporierwas

wilfuHy  indulged  in  mis~sfating  and  `suFpre8sing  the  fact  tbat  by  mentioning
incorrect   notification   INo.    18/2015   dgited   01.04.2015   vehereas   the   Advance

Authorization was issued for avajiment of dut.v/fax benefit under the Notification
No. 21/2015 dt. 01.04.2015. As the inporter has deliherate]y evaded the Customs
Dutybysuppressingmaterialfacts,extcmciedp€riodOfdemandofdutyaslalddorm
underSectio¥i28(4)oftheCustoHisAct,1962jscleadyatlr&ctecijntlieinstantcase.

1fmdt*atthe{xpor€erfaasbreachedthetrus€reposcdonhil{I.atterintroducingof
se]f~asses8memt. I hold that- there is no flaw in invoking `S`ecfron 28(4)  of Customs

Act,1962 ±o demand the duty in the presetit case.                                     `.

Ceflfiscataon  off eke gS®ds  Hflckeff see€ioa  ¥Ei  €m!  and  111  {®}  ®S She  cHs±offis
a¢t' 1962=

i2. A.s fal` a8 confi§cation  of g{)ods  are ctincemed,  I fred  that Section  .lil  or-tfie

Customs Act,  1962,  defines  the  Confiscation  of .inpropedy imported goods.  The

relevantlegalprovisionsofScction1]..1(in)and111({})ct.theCu§tomsAct,1962'are

reproduced below: ~

{r!_r, goo?: i:hich cto rust correspo*d in respect of vafue or in artg atha,.
P:a:TITwithtpee"±rgmadeulLdert.hisActorinthacaseofbaggage;is;;is

=_ct]a_I:ionm`a.deundersecton77inre`Spect±kereofort;t};-=e-;;-;iurha:transshipmen±,withthedectwationfortwasshiprneutroferred;:i;;;e
rj}'ouiso to sub-sectiorL (1J Of section S4;"

{:.).::_:_go:a:..=ixpted,srtyect±oaray.6ondztion,fromctrtyorerngprohihifion
i::re+s^:^e^c±:_if{r_inn.oit:fLe:e:o{underthisActorangctherl;iofort;:i;-Sis
i=, f orce.  in Te:sTect Of wtrieh the  condlkion is un± obseruei uncles; -;;-;onortr
obseruarLceOftheconcltfion`was`sprtctiene~dbgt;fueproperofficer;
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i2,i    0n plain reading of the above pi.o`Jisioris of lil(in) of the Customs Act,1962
it is clear that goods which are imported by way Of  mis-declaration will be liable to
confiscafron,   whereas   Section   lil(a)   of  the  Ctistoms  Act,   1962  provides  I.or
confisc&tion Of any ,goods exempted,  sut>ject to  any conditi6n,  from duty or any

prohibition in respect Of the import thereo.I under ,this Act or any other law for the
time being in force, in respect Of which the condition is not observed.   It has already
t}een discussed in para8 supra that the lmportei- had mis~stated the faLcts and has
&valled exemption of rGST which w€is not avallablt3 to them in terms of.Notification

No.21/2015-cusdated.0.1.04.2015astheAdvance5fj&uthorisatoflwasissuedtothcm

for avallment of duty exempfron under said notificaLtion only. Thei.efore, I,  find that
jm.pugried good.s are hiable for co.nfiscation under 'the provisions of Section  111(in),

and Section 111(a) of Customs Act,1962.

12,.2.  The importer in their subrfussions have contested the proposal Of confiscation
of goods in the  Show casue notice and have relied, on following case laws:-

>   Nitish Tools Vs. CC - 2009 {237) FIT 4$2 {T)

>   Handtex V§. CC ~ 2008 (226) EIT 665 (I)

>    Kirti \Sales Vs. CC -2008 (232) ELT ,15.EL  (Tri-DeHri}

12,2.i.  I find that  Honfolc Apex courfe in the case\of Shri OM Prakash `Bhatia V/s.
CQmmissioner of customs, Demi[2003  (155)  E.L.T.  423  (S.C.)I  has  held that any

goods which have been imported/ exported .under the c®mdiitfi®mB ff}rescrdtsea gaff
irmp®rfe oF exp®fft ®g g®ftds are m®S cermE>lied wifeife, it w®Hm fas comsideFedi

to ts© pFofaitsited g®®fis. The relevant porfrons o`f the said oi-der is as under:-

8.    FL[ither, Secti`on 2{33} Of th£ Act defines afiTohibited gocids" as wndeT :-

`"prohihited goods" rnecms ctng goods She^ inp®rt or expQri Of whieh is subrfeF± to

any prohibi:I:ion under this Act or any cther Zctw for the tine being in force but
cSoes  ia®h  inckradig  cane  a;uch  gogSas  .gne  resgr8g>£  Of  apitkch  gme  c®ft&kfious

i;thSec£ €®  wtrS¢ife gr:gve g®otis  cEre pg3xp±ttea €®  be   tw¢pouted: er exp®ided

hgxve beett complkeck wi;th."

9.    Ftom  t:he  trfeTesa[id  defin:ihon,  it  cam  be  stc€ted  i:hat  (a}  if i:here  is  ting

prohihition Of import or export Of goods urtder the Act or c[ng other low fior i:he
time bei:ng in fool-ce, i:± wcyuld be causidered. to be prohibited. good,s5: cLnd qu} Str±s

evoulti Tt®S trueiRE&& armg  :a:!gbch  g®ed:a  €se respect ®S owtrkeF2 8ke  contrS#oi.s.

srmb§ee# to wnteh &ke@ goods ca!.a ingioded: or eexpoatediS hew:ce been com:xpg±ed

wish. Tiv±s ov®ttth TF8,eGgtt 8hai:A *§ the a:oFtdkti®ses Er8soribed for 3"Sott ®r

eeapor€  Of  gcod±s  er:;S:+g3  gueS  cevz!ngpT±etf  wi:S:ky  i±  woulck  be  GqusiderSd  to  be

preREbgked goods. 'rhis would also be clear from SectwTL 1 1 wlvich empowt3rs
i:he  Central  Ctouemneut  to  prth{hi±  either  `absohately'  oT  `swh¢ect  to  sflch

coridj;hous' to be fulfilled trofc)re or a.fear clearcmjce, as in.ay be speciified in i:he

nofifecndion,  the ingcirt or expel Of the goods Of txng spectifeed description. T`he

rLotiif ecckiorL an be issmed f or i:he purposes ipeci;fled in sub~sectian (2}. HeFLce,

FSrchifei:&ou  oS €rmgSofeexcko`m  ®r  qsqporfatton  ®outd  ZSe  s:thifect eo  certain `

Pa8a a7'Of ce
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p_=criped condifloris to be jirffitlked bet fore or aifeer ctectraitce Of gopds.
Ifcondtflonearertctfutifelked,ttunganouttoprohibttedgoois:Tisis
a~ts? made cl=a: bg this Court in Shelclh Mohd. Omer v.  Collector Of Chatoms,
Calcarfla and Others  I(1970)  2  SCC  728] wherein it ujas  cordended thai tie
expression `prolwhtfron' used. in Sechon 111(d) "st be corLsidered as a total

p.rohibitionandtha±theexpressiondoesTi.o±bringwithini:tsfiontherestricfrons
inposed by cha;Itse (3) Of the Import Cofifrol Ord.er,1955.

12.2.2`.AreviewpetitionwasalsofiledbeforetheSupremeCourtagainsttheabove

order.   The Honble Court was pleased to dismissed the Review Petition  (C)  No.

1282 of 2003 with following  observations:[Om Plakash Bhatia v. Commissioner -

2003  (158) E.L.T. A177 (S.C.)I:

"Delay coridorted.
wgf£#seengdo;§;s£#tg:a;#s%a%#twhep=eti#t3£ap%Et±ttgncg#fu%ce#±zpsffcocoourEtpnng±tsd,

12.2.3  further,  Honble  High  Court  of Madras  in  case  of MALABAR  DIAMOND

CIAI,LERY  P.  IJTD.  Versus  ADDL.  DIE.  GENERAL,  DIRECTORATE  OF REVENUE

INTELLIGENCE, CHENNAI [2016 (341) E.L.T..-65 (Mad)I as observed a8 under: -

88.   Before adverting to the rival contentions of both parties, it is relevant to
haveacursorylookattheprovisionsoftheChstomsAct,196`2.AsperSection
2(33)OftheCustom§Act,"prohibited.goods"means,anygoodstheimportor
eL=_oL:of`Wrich.is_subjecttoangprohibttionunderthisActorarayofhe;lowfoT
t*time?.efeinforcebutdoesrrotinchLdearaysuchgoodsinr:spectofw;i:h
the co.nd.i?ons  =bject to whieh the  goods are pervitted to  b=. inp-oried or
exported hcwe been comptted with

39.   Positively, prohibited goods are defined, as goods, inport or export Of

I::=,sh:u:db:s:bjecttoangprohibitionunderthisActor-arty.ofke;low fort±.e tine being in f orce. Hegat3:ITeky, Section 2(88) Of the A;±. also st;.=s
t3h_a:_goo=a=:ctprohibt¢edgoods,wheninporfeorap-ortofunch,
doss. not tnchaae ang such goodJs, in respect Of ujhleh. -the a;ndtti:i

Tofe¢: to wfuieh_ the gciods are per"Irfed to be imported or exportedh.a.uebeencomptleaunh.rrhaexplession"smbifecttoanyprohibitio=uni:r
t=_ 3f.? Or an?.other tow f or the tine"being in force and ="piidnce of the

=_n_a::_:n:,.subj.e?±to:hick.tkegoodsarepermhiedtobeinpo;edorexp-ori;i,
=Le_t_I_a.eta:Tr.:i:r:::::.fa_ctors,tounderstandandtogiveeffiecttodeTne:wig:ifthe words, "prohibited goods"i

•....,................. 1 I ...........- A..
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76.    A coTLjc>in readi:ng  Of Sedions  2(33),11  or  llA  Of the Act  cnd  other

provisions in the Cfustoms Act. 1962, and ang other lcow, for the tiine being in

fioTce, would ci.tso make it clear that inportation Of gocids, defied. as illegal or
prohibited. oT without complying with the ccnd;ifrous, or in violedon Of sta.tw±ory

provisions in the CustoTus Act, 1962 or cLny other la:w fior the time beir.g in force
cnd: in all cases, whether i:here is either total prohibhiorL or restriedcm, in the
light Of the jndgmend Of t:he Apex Court in Om Prcckcrsh Bhativ's  case,  such

goodsshouldfiallwithinthede;fimittoriOfprchibitedgoods.Wheni:rxpoi±±sin
coIT±rauerttion Of statri±org pr'ovisions, in terriris Of Sections 11 or llA Of
the Customs Act, 1962 or orng other tail, fior the ti:ne being infiorce and
when such goods squarely fialt witttin the deiftri±ion "illegal import", or
the other provisions in the stcrfui;te, dealing uitth prohif eikion/restriction,
the sa:rna are to held as, "prohibited goods" and tlable fior c:onftscatton.

12.2.4. In view of above settled proposition of law, I find that the said goods were
imported  by  obtaining     an     Advance  Authorisation  under  the  provisions  of
Notification No. 21 /2015-Customs dt, 01.04.2013 whereas the importer did not pay

the IGST which was a condition laid down in the said notification. This violation of

condition    has  held  the  goods  as  Prohibited  Ctoods  and  liable  for  confiscation.

Therefore,  I hold that the' impugned goods are liable for confiscation under Section
lil(in) and 111(o)   ofcustomAct,1962.

12.?. As the impugned goods are found to be liable for confiscation under Section
and 111 (in) and 111(o) of the Customs Act,  1962, I find that it necessary to consider

as to whether redemption rine under Section 125 of Customs Act,  1962, is tiable to
be imposed in fieu of confisca.tion. The Section 125 ibid reads as under:-

&Secfron  125.   Option  to  pay  fine  in  lieu  Of  confiscxation.-[||  Whenever

cortfiscc[fion Of any goods is cuthorised. by this Act, the of f icer adfudging it rna.g,
in the case Of cLng goods, the iaporiation or exportation whereof is prohibited
under t:his Act or under any ot:her lctw fior the.ti:rna being in fierce, cmd she:Il, in
the case Of any other goods, give to the ou)ner Of the good.s  1[or, .where such
owrter is not k:noun, the person from ujhose possession or custody such goods
ha.we been seized,I ci.n aption to pay in tieu Of confisccdion suchfrLe as the said
officerthinksft±."

12.?.1. A plain reading of the above provision shows that imposition of redemption

rme is an option in lieu of confiscation. It provides for an opportunity to owner of
confiscaLted goods for release Of confiscated goods, by paying redemption fine, I find

that redemption fine can be imposed in those cases where goods are either pkysically
available  or  the  goods  have  been  released  against  appropriate  bond  binding
concerned party in respect of recovery of amount of redemption fine  as may be
deterinined in the adjudication proceedings.    I place reHance on the  judgment of
Honfole Apex Court in the case of weston Components Ltd. Vs. Commr. of Customs,
New Delhi (2000 (115) E.L.T.278(S.C.)  wherein the Honfole Apex Court` has held as

I

under:

"It ts an cLdTrrdtted fact that the goods were released to the cxppethaut on
cue cappucafion made bg is az.d on the appetlaut executing a bond. Under .
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S_±_a.=€a€F==:Fg=*m¢€S&SSREbsequett±¢S88fsfoeendgifeats#efeTap®tewasT&®t
v_3:_an_=:_S±±L:ha.=unTerng_o¢feerhagutatitngthtefawaeirfe.eitiniri:eiire
¢S::s&o=_dx_EL_S_iro3®~rd*s de  =®nif gs.a:5a±e I_ha  sSc8hct gcedis2  Sbeit  gf rob  EFueF.a iiii;g
€L±gk eke  goo.ife  weree  neE63as8cE ®F€ €fus  fa®9id -feesREg-633eeentei,  ir:irS£~=£*
8aegS=soower8  8ife®  Power  Of ffee  Ckhl5it:®as  cf fRTfhordsffizs  &®  teisi;'.*:ie-;isi;=£
ftne„.

i£.8.2.   M/s.   HCP  have   imported  the  goods  under  the   Scheme  of  Advance
Authoriz&frondyexec"tionofBond.therefore,redemptionfineunderSecfron125Of
CustomsAct,1962lsliabletobeinposedinlieuofconfiscationonsuchgoods.

n3.      inposit£®ae Off penafty on RE/s. HCp under sect±®gi  E12{aj and/QF  il4A,
of cusSom8 j&S$91962.

13.1. In above para8,1 hive hold that M/a. fl.CP has suppressed the facts to tile
departmentandhaswillfullyevadedtheCustomsDut.ybywayoffraud,couusion
and wilrful ndsusta€ement,   therefore, IiaLble to pay duty under S€ctiori 28(8) read
-with Sechon 28(4) Of the Cnstoms Act,  1962«

13.2.Ifindthatsection114A'stiputatesthatth€personwhoisfiabletopaydutyby
I.cason   of  collusion   or  any  wilful  mis-Sfa:£ement  or   suppression   of  fact`s   as

determined under Sub Section 8 of Section 28 Of customs, 1962, is also bc fiable to

pay penedty  under  section  114A.  I  find  that for these  acts  and  ozhis§ions,  the
iixportei-istiablefor|)erialactionunclerSecti6n114AoftheCustomsAct,1962,

13.3.  FTowevei~,  I  find  that  as  per  5th proviso  of section  114A,  penalties under

sectioli  112 and  114A are mutuafty exclusive. unen penalty under seedon ,114A is

jmposed`, penalty under section 1`12 is not ±mpusable.

13.4.   I find that there is a mandatory provision of penalty uiider sectioli  114A of
customs act, 1962 where duty is determined under Sub Section (8) of Se`ction 28 Of
customs act,  1962. Therefore, I refrin from inposing penalty under section 112(a)
Of Customs Act,  1962.

14.      in view of above discussion and findings, I pass the following order: -

•9ELffi
ia}   I corfrmi the demand of lGST total amounting to Rs.  I ,25,35,523.91  (Rupees

OneC*orcT\venlyFiveLakhThirtyFiveThousandFiveHundredTwenty-Three
&PaiseNin{!tyOneonly)!asdefaa&edfa`€aSfiea€ffara§®£Shi®wGangseREoi!ee}

leviable oil the impugned goods and not paid by M/a HOP Plastene Bulkyack
Ltd,.  (earner haoun as M/a Gopala Polyp.last)   under Section 28(8j read with
SLifron28(4)OflheCu8tom8Act,1962readwithScction5OflntegratedGoods
andSeurviceTexAct,2017andordert{irccoverthesanealongwithabplicable
interest under Sech'on 28AA of the Customs Act,  1962 read with Section 50 of
I:hc Central Goods and Serviee 'rax Act, 20i7.

{i£)   I hold that the goods imported vide  10 Bm8 Of Entry ias  ds€@£fed aR €ab!® at
Paap §   o£ Sfi®w aauBe RIo€&ce} having assessable value of Ets. 6,96,41,804/-

iRupees  Sax  SFose  REa€y §a8 E,aRE8  Forty One  afe®u§amfl REgfa8 Hflndred
grqur ®nly}  are  Jjafole to conr#scc`tiSii under S€ction  lil  (in) and lil(a) of the  i
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Customs Act.,  1962. However, I give M/s. HOP  an option to redeem the goods

on    payment    of    Fine    of    Rs.    75,00,000/-     (Rs.    Seventy-Five    Lath
Ortry) under Section 125 of the Customs Act,1962.

(iii)IinposeapenaltyofRs.1,25,35,5£3.91(RupeesOneCroretwentyFiveLakh
Thirty Five Thousand Five Hundred twenty Three & Paise Ninety One onl„

plus  penalty  equal  to  the  applieable.interest  imder  Section  28AA  of the
CustomsAct,1962payableontheDutydemandedandconfirmedat(i)on\M/s
HCPPlasteneBulkpackLtd.(earlierknownasM/sGopalaPolyplast.)underthe

provisions Of Section  114A of Customs Act,  1962;

|iv) I refrain from imposing penalty on M/s Hop Plastene Bulkyack Ltd.  (eat.lief
lmounasM/sGopalaPolyplast)undertheprovisionsofSection112(a)of the
Customs Act,  1962 for the reasons discussed above.

This010isissuedwithoutprejudicetoanyotheractionthatmaybetakenagainst
the clainant under the provisions of th; Customs Act,  1962 or rules made there
underorunderanyotherlavforthetimebeingihforce.

Pr.

F.No. GEN/ADJ/COMM/ 119/2023-Adjn

DIN:- 20240571MO000000E86 I

Commissioner of Customs
Custom .House, Mundra.

Date:-    15.05.2024

To
ram E   =Em EE=H   REh.rmill

L/Fi::NHo?g8P5],ast=nt:F;a¥:=ckR::i.,(ear]ierlmounasM/sGopalapo|ypias"
At Po. Santej, Tat. Kalol,
Dist.~Gandhinagar, Gujarat-382721.

Copy to:

Copy for information and further necessary action / information/ record to:
I

a.  The Chief Commissioner of Customs, CCO, Ahmedabad.
b.  The Deputy/Assistant Commissioner (Import Assessment Group, 2G,

Legal/Prosecution) , Customs House, Mundra
c.  The Deputy/Assistant Commissioner (Recovery/TRC), Customs House,

Mundra.
d.  The Deputy/Assistant Comndssioner. (EDI) , Customs House, Mundra.
e.   Notice Board.
f.   Guard File

I
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Major head "0037' Customs Duties

TR6/GAR 7 Challan  No.  ImporvMPSEZ/               /16-17

(Treasury Rule 92/Receipt & Payment Rules 26)

Challan for amount paid in to

the SBl, MPSEZ MUNDRA Code No.60418

Name of the Bank / Branch with Code No.

Name of the Focal Point Bank

ORIGINAL  / DUPLICATE  / TRIPLICATE  / QUADRUPLICATE

(For ASSESSING AUTHORITY FOR
RELEASE OF GOODS ETC.,to be

sent through Assessee)

Accounting

(Code No.)

Name and address of the asessee / Importer/Exporter :

Division_GAPL MUNDRA   (Code No.)

Range   MUNDRA    (CodeNo.)

M/s HCP PLASTENE BULKPACK LIMITED

PLOT NO.485,SANTEJ VADSAR ROAD, SANTEJ,TALUKA KADl, GANDHINAGAR, GUJARAT-382721

(Assessee/Importer/Exporter Code No.

By whom tendered

lEC NO. 0392049856

KASHISH IMPEX

Country of origin for importers/contry to which exported Code No. INMUN1

Full particulars of the Head of Account Accounllng By CashRs. By Cheque/ Counter
romlttanc® and  Bill of and Major H®ad Code No. Drawpay Sign.of the

Entry no.and date/bill of (Indicate below the Order etc. Departmental
shipment No. & dated etc, appropriate minor

Rs.
Officer

/name of the commodity Head from the list (where required)
imported exported withTariffNo. on tlie reverse)

File No.:GEN/ADJ/COIVI M/119/2

UN-CUSTIvl-000-COM-9,40,165/--(7.5%ofTotaTOTAL 1 1 -24-25lGSTRs.1,Z5,35,

5Z3.91)

9,40,165/. DD NO.195669

023-Adjn Dated17.05.2023Order-In-Original No. :Dated15.05.2024Pre-depositamountofRs.lECNO:-'0392049856PANNO:-AABCG1282 (AXIS BANK)Date:01.07.2024

cuS1`OcH,MooRS.CA rbLlu'SEaMul`F}ce
p`.9JfrLORE£

S-H`-I_E'

9,40,165/-

ln worde ees :. Nine Lakh Fo Thousand One Hundred and Sixt -Five Ru ees Onl

Date: 02.07.2024

(To be filled by the Bank)
Received payment (in words)

Rupees

Bank's Receipt Stamp : Signature of the Authorised

office of the Bank

Name of Bank

Signature of the tendered :-
M/s KASHISH IMPEX.

(Digpalsinh a Sodha. 99793 88521)

Ce for focal Point Bank Stamp

indic`atin`g the date,amount credited

to the Government Account.


