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on 129 DD(1) of the Customs Act,7962 (as amended), in respect of the following
categories of cases, any person aggrieved by this order can prefer a Revision Application to
The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finance,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date of
communication of the order.
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anount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
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where the
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An appeal against this order shall lie before the Tribunal on payment of 10"/o of the duty demanded where duty or
duty and pena.lty are in dispute, or penalty, where penalty a.lone is in dispute.
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Appeal has been filed by M/s Mementos Foods Limited' (Formerly

known as M/s. Mementos Foods pvt Ltd),survey no. 17o, At Talod Majra

Highway, Dolatabad, Talod' Sabarkantha' Gujarat - 3832 15' (hereinafter

referred to as the AppellantJ in terms of Section 128 of the Customs Act' 7962'

charenging the order-in-originar no. MCH/ADcl AKl243l2023-24 dated

26.07.2024 (hereinafter referred to as the impugned orderJ by the Additional

Commissioner, Customs House' Mundra'

ORDER.IN.

Facts of the case, in brief, are that the appeliant had imported 13
2

sets of capital goods viz' "Pick-up Cleaner"'

"Automatic FIow Balancer" under EPCG

"Automatic HoPPer Scale" and

License No.831003529 dated

2S.l2.2o2l.TheappellantalsosubmittedBankGuarantee
No.0505421BGOOO1153 dated' 31.12.2021 for Rs.i6,55,346/- issued by State

Bank of India, Ashram Road, Ahmedabad through the Commissioner of

Customs, Ahmedabad valid upto 23.12.2028. They had also given an

undertaking to fullill the conditions of the Bond, EPCG License and the relevant

Customs Notification at the time of registration of the EPCG

No.8310O3529 dated 23.12.2021 at ICD Sabarmati Kaligam Sa

Ahmedabad (INSBI-6). The above 13 sets of capital goods were to be installed at
<q/the factory premises of the appellant and the goods imported sha1l not be

disposed of or transferred by sale or lease or any other manner till export--.'-
obligation was completed.

2.1 Further, the appellant in this regard have to produce Installation
certificate issued by chartered Engineer certifying the receipt of the goods
imported as per Notification No. 16/20rS-customs d,ated or.o4.2015 (as
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23.12.2o21by saving duty of 16,55,353/- and had cleared the same vide Bill of

EntryNo.6938916datedo3.o|.2o22whileavaiiingthebenefitofexemption
avaiiabie under Notilication No.16/2015 dated 01.04.2015 (as amended)' The

appellant had executed Bond No'2001946493 dated O3'O7'2O22 for Rs'

25,49,2331- through the Assistant/ Deputy Commissioner of Customs' ICD-

Khodiyar, Ahmedabad in respect of EPCG License No'831003529 dated
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amended)' An information vide retter F. No. GEXC.M/AE/INS./ LOg/202r-AE/505 dated 22'07 '2022 was received from the Joint commissioner (prev.),.GST & central Excise, Gandhinagar regarding unlawful storage of machineryimported against EpcG License under Notilication No.16/2015_ customs dated01'04'20i5 by M/s. Mementos Foods pvt. Ltd. wherein it was informed theiroflice has conducting an investigation regarding GST evasion ion against M/sMishtann Foods Limited (GSTIN:24A{ACH5335GIZX) having factory premisessituated at survey survey No. 10, Vill-Kabodari, Dhansura Himatnagar Road,Taluka Talod, Distt. Sabarkantha, Gujarat.

2'2 A search operation was conducted at the aforesaid factory premises
of M/s Mishtann Foods Ltd. ot 20 /21.04.2022 and, certain goods including 63
packages of machineries (Sortex machine & its parts) bearing the brand name
"Buhler", claimed to be of M/s Mementos Foods pvt. Ltd.
(GSTIN:24AALcM42o6Grzp), were placed under prohibition, vide order of
Prohibition GST INS-OS dated.2r.o4.2o22, asno documents relevant to the said
sosNIzE BosIN machinery were maintained by the taxpayer at their said factory
premises' No E-way B r/ deiivery cha-[an, evidencing the movement of goods,
produced by the party. During investigation, scrutiny of documents furnished
by M/s Mementos Foods Pvt. Ltd. in respect of their aforesaid 63 packages of
machineries revealed that some packages of the said machine were imported by
M/s Mementos Foods Pvt. Ltd. against EpcG License 0g31003529 &
0831003268 dated 23.t2.2021 & 30. 11.2021 respectively under Notification
No. 16l2015-Customs dated 01/04 l2OtS, as observed from Bills of Entry

tted by the taxpayer to their office. Further, it is observed from the Bi11s of
at the said machineries were imported by the taxpayer through Bill of
o.6629546 dated 11.12.2021 (Ahmedabad) and No.6938916 dated

l 022 (Mundra),

2.3 As per the Para-4 and Para-9 of the Notification No. 16/ 20 15-

Customs dated 01.04.2015, the goods imported under EPCG scheme claiming

the benefit of duty exemption, shall not be disposed of or transferred by sale or

lease or any other manner till export obligation is complete. The capital goods

were required to be installed in the premises and put to use immediately after

the import and a certification of same to be furnished before the Deputy

commissioner of customs or Assistant commissioner of customs at the port of

d machineries of M/s

EI

import confirming such installation. As the afore S
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Mementos Foods Pvt' Ltd'' imported under EPCG License' have been stored in a

place other than the registered business premises of the taxpayer in violation of

the conditions mentioned in Notification No' 16/201S-Customs dated

01.04.2015. Therefore' the matter was forwarded to Mundra Customs and

Ahmedabad. Customs for taking necessary action'

2.4 On the basis of above information' a summons dated 08'08'2022 &

la.lo.2[22was issued to the appellant to provide the installation certificate of

machine imported vide BE No'6938916 dated O3'01'2022 under EPCG License

and to provide the status of capitar goods (machinery seized) by .GST,

Gandhinagar. In reply to the above summons' the appellant submitted that their

import consignment was under custody of CGST' Gandhinagar & not yet

released by them & issued SCN No'39/2O22-23 dated i8'10'2022 vide DIN

No.2O22]O64WUOOOO0OCB5F to Mistann Foods Limited for submission of

documents related to Mementos Foods Pvt' Ltd' They have been informed that

the same matter is sub judice' They are awaiting positive movement in the

matter. Once the machineries would be released then only' they could get it

transferred to their factory location, get it installed and accordingly would be

able to provide the Installation certificate'

2.5 As per Notification No. 16/ 2015-Customs dated 01'04'2015 (as

amended), the appellant was required to instail and put to use, after their import'

in the appeilant's factory or premises and a certificate from the jurisdictional

Deputy commissioner of central Excise or Assistant commissioner of central

Excise or from an independent Chartered Engineer, is produced within a period

of six months from the date of compietion of imports before the Deputy

Commissioner of Customs or Assistant Commissioner of Customs at the port of

import confirming such installation and use of the capital goods in

appellant's factory or premises. I
{

}.
.l

2.6 The aforesaid EPCG License No.831003529 dated 23.I2.2O21\,*an.
issued to the appellant to import for a period of 24 months having 6 years' period

of export and the Bond dated 03.o1.2022 was executed to fulfill the conditions
mentioned therein in respect of Notification No.16/2015- Customs dated
o1.04.2015 (as amended). Accordingly, the appellant was required to fulfill the

ther manner

goods

condition of not disposing of or transferred by sale or lease or any o
of imported goods till export obligation is cqmpleted and the capital

F.No. S la9-26r lcUs /MUN 12023-24
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imported, assembled or manufactured, were required to be installed and put to

use, after their import, in the appellant's factory or premises and a certiflcate

from the jurisdictional Deputy or Assistant Commissioner of Central Excise or

from an independent Chartered Engineer was required to be submitted in this

respect. However, the imported goods were found lying at the premises other

than the registered place of business for which no information was given to the

department at any point of time. Therefore, the appellant failed to abide by the

conditions mentioned in Notification No. 16/2015-Customs dated 0 1.o4.2o 15

and EPCG License. Hence, the 13 sets of imported capital imported under Bill of

Entry No.6938916 dated O3.O1.2O22 without payment of duty under EPCG

scheme are liable for confiscation under section 111(o) of the customs Act,

t962.

2.7 In view of the above, the appellant failed to fulfill the conditions laid

down under Notification No. 16/ 201S-Customs dated 01.04.2015 as discussed

above.Therefore,theyarethereforeliabletopaydutyforegoneamountingto
Rs.16,55,353/-inrespectofthesaidimportedgoodsalongwithinterestatthe
applicable rate, in terms of conditions of the said Notification read with condition

ofBondexecutedbytheappellantandSectionl43oftheCustomsAct,1962.

2.8 Accordingly, a Show Cause Notice was issued to M/s Mementos

Foods Pvt. Ltd. demanding the duty foregone, along with applicable interest and

penalty. Consequently, the adjudicating authority passed the following order:

(i) He denied the benefit of exemption of duty for EPCG Scheme under

Notification No. 16/20l5-Customs dated 01'04'2O15 on the imported

13 sets of capital goods viz' "Pick-up Cleaner", "Automatic Hopper

Scale"and"Automatic"FlowBalancer"importedinthenameofM/s
Mementos Foods Pvt. Ltd.

sl

3.c}IAT
(ii) He conliscated the Imported Capital Goods having total assessable

value of Rs. 59 ,68,462 I under Section 1 1 1(o) of the Customs Act' 1962

read with conditions of Bond executed in terms of Section 143 of the

Customs Act, 1962 read with Notification No' 16/2015- Customs dated

01'04.2015asamendedfromtimetotime.HealsoimposedlineofRs
6,00,000/- (Rupees six lakh Only) on M/s Mementos Foods Pvt' Ltd''

under section 125 of the Customs Acl, 1962'
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(iii) He demanded and ordered to recover the Customs duty total amounting
to Rs. 16,55,353/- (Rupees Sixteen Lakh Fifty-Five Thousand Three

Hundred Fifty-Three only) being the duty foregone at the time of import
under EPCG Licence, from appellant in terms of Notification
No. 16/201S-Customs dated 01.O4.2015 as amended, read with the
Conditions of Bond executed and furnished by them in term of Section

143 of the Customs Act, 1962 by enforcing the terms of the said Bond.
Further, he appropriated and adjusted the Bank Guarantee
No.O50542lBc00O1 153 dated 31.12.2O21 for Rs.16,55,346/- backed
against the Bond, towards the duty liability as mentioned above.

(iv) He ordered to recover the Interest at the applicable rate from M/ s
Mementos Foods Pvt. Ltd., on the Customs duty as mentioned at (iii)
above in term of Notification No.16/2015-Customs dated O1.04.2015
as amended from time to time read with conditions of Bond executed
in term of Section 143 of Customs Act, 1962.

(") He imposed Penalty of Rs. 1,00,000-/ (Rs. One lakh Only) on the M/N
Mementos Foods Pvt. Ltd under Section 112( Xii) of the Customs Act,
1962 for the acts of omission & commission mentioned above.

("i) He imposed Penalty of Rs. 10,00O/- (Rs. Ten Thousand Only) on the
M/B Mementos Foods pvt. Ltd under section 117 of the customs Act,
7962 for the acts of omission & commission mentioned above.

present appeal against the order passed by the Additional commissionei,
customs, Mundra. The Grounds of Appeal are not reproduced in deta for sake
of brevity, as the copy of the same is available with the Apperlant as well
Respondent. However, the same have been examined a,,d the brief is as under:

Being aggrieved vrith the impugned order, the Appellant has filed ,r-r.*:l;i,.:.i)

3.1

ground

The appellant challenges the Order_in_Original on the primary
that the adjudicating authority failed to consider that the non_

installation of imported capitai goods was due to circumstances beyond their
control. while regulations typicarly require instalation within six months , the
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3'2 Furthermore, the appellant contests the allegation that they violated
Notification No' 16/201S-customs by "disposing of, the goods. They clarify that
the machinery was merely being stored temporarily at the premises of M/s
Mishtann Foods Ltd. because the apperlant's own factory bu,ding was not yet
completed at the time of deiivery. The appelant maintains fun ownership of the
assets, as evidenced by their company Baiance sheet and Income Tax returns
where they continue to craim depreciation. They argue that the fa ure to inform
Customs of this temporary storage arrangement was a mere procedural lapse
rather than a substantive violation of the iaw.

3.3 The appeal also highlights a significant vioration of the principles of
natural justice, claiming the order was passed ex-parte without providing a fair
opportunity to be heard. The appellant states they did not receive invitations for
all scheduled personal hearings, particularly after the adjudicating authorit5r

changed, and was not granted the three statutory adjournments provided for in
law. Consequentiy, they request that the impugned order, including the demand

for customs dut5r, interest, and penalties totaling Rs. 1,10,000, be set aside in

its entirety.

The appellant has placed reliance on the following case laws:-

i_i
, '.:{

/ . .' 
','.]

,
1t
Y

. M/s Regency Ceramics Ltd. reported al2Ol8 (363) ELT 293 (T)

. M/s Thiagarajar Mills Ltd. reported at 1999 (111) ELT 288 (T)

. M/s HEG Ltd. reported at2019 (29) GSTL 730 (T)

o M/s Murari Lal Singhal reported at2Ol9 (25) GSTL 45 (T)
*

4. A personal hearing was granted to the Appellant on 08'05'2025'

78.06.2025, 26.06.2025 and. o9.o7.2025 following the principies of natural

y submission.justice However, the appellant neither appeared nor liled an
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we, berore the expiration orthe six-mon,n *,r0"1)llr:ffi;jk l]i;importation. The appellant argues the legal maxi
(the law does not compet the impossibr"), .""..,i;1,;;;":r-J,#-r:r"Tl
the machinery while it was under seizure and prohibition by another governmentauthority.

3.4

PERSONAL HEARING:



I therefore proceed to decide the case on the basis of records available before me'

DISCUSSIO NAND FIND INGS:

5. I have carefully gone through the case records' impugned order

passed by the Additional Commissioner' Customs' Mundra and the defense put

forth by the Appellant in their appeal'

5.1 The centra-l issue in the present appeal is whether the Appellant'

havingavailedofaconditionalexemptionunderNotifrcationNo.16/2o15-
Customs, can escape the liability of customs duty, interest, and penalty when

they have admittedly failed to produce the Export Obligation Discharge

Certificate (EODC) from the competent authority (DGF-I within the prescribed

timelimit.Theancillaryissuesrelatetothelegalityofconfiscationunder
Sectionlll(o)oftheCustomsAct,lg62,andtheallegedviolationofthe
principles of naturai j ustice.

5.2 At the outset, it is necessary to understand the legal nature of the

benefit availed by the Appellant. The Appellant imported goods claiming

exemption under Notification No. 16/2015-Customs. This notilication was

issued by the central Government in the public interest to boost exports. It is a

settled principle of law that the State does not grant tax exemptions out of

charity; there is always a quid pro quo. In the context ofthe EPCG and Advance

Authorization schemes, the quid pro quo is the "Export Obligation." The

Government forgoes its legitimate revenue (Customs Duty) on the specific

promise and undertaking by the importer that they will earn foreign exc

for the country by exporting goods manufactured using the importe

goods or inputs.

<2 The exemption is not absolute; it is "conditional." The conditionl
"condition subsequent," meaning it has to be fulfilled after the importation o

goods. The moment the importer fails to fulfill this condition-specifically the
Export obligation-the very foundation of the exemption collapses. The duty,
which was merely held in abeyance, becomes immediately recoverabre. The
Hon'ble supreme court in the landmark judgment of commissioner of
Customs (Imports), Mumbai vs. Dilip Kumar & Company [2018 [A6ll E.L.T.
577 (s.c.ll has laid down the 1aw regarding the interpretation of exemption
notifications.

I
\
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The Constitution Bench held:

"Exemption notification should be interpreted stictly; tle burden of prouing

applicabilitg would be on the assessee to shota that his case comes uithin
the parameters of the exemption clause or exemption notification."

5.4 Applyrng the ratio of Dilip Kumar & Co. to the present case, the

burden was entirely on the Appellant to prove that they have satis{ied the

conditions of Notilication No. 16/ 201S-Customs. The only document recognized

by law to prove the discharge of Export Obligation is the Export Obligation

Discharge Certilicate (EODC) issued by the DGFT. The Appellant has failed to
produce this critical document. In the absence of the EODC, the Appellant has

failed to discharge the burden of proof required to retain the benelit of the

exemption. Consequently, the benefrt must be denied, and the duty must be

recovered.

5.5 When the Appellant cleared the goods without payment of duty, they

executed a Bond under Section 143 of the Customs Act, 1962. Section 143 serves

as a bridge between the time of import and the time of fulfillment of the post-

import condition. Section 143(1) reads:

"Wlere this Act or anA other latu requires angthing to be done before a

person can import or export ang goods... and the proper officer is sotisfied

hat hauing regard to the circumstances of the case, such thing cannot be

,4
before such import. . . he mag. . . permit the import. . . subject to the person

* executing a bond... binding himself to do that thing in respect of the goods..."

5.6 By executing this Bond, the Appellant entered into a solemn

contract with the President of India (represented by the Customs Department).

The terms of the Bond are specific: the importer undertakes to produce the

EODC within a specified period, faiiing wtricfr they undertake to pay the duty

and interest. This Bond is an independent contract. It is not merely a procedural

formality. Once the period specified in the Bond (or the period prescribed in the

Notilication) expires and the condition (production of EODC) is not met, an

"Event of Default" occurs. The Customs Department is legally entitled to enforce

the Bond immediately. The Appellant's argument that the matter is "pending"

ty under the Bond. Thewith the DGFI does not absolve them of their lia
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customs Act does not mandate the customs officer to wait indefinitely for the

DGFT's decision. If the EODC is not produced by the deadline, the Customs

Officer is duty-bound to enforce the Bond to protect the revenue.

5.7 The Hon'ble Supreme Court in Sheshank Sea Foods Rrt. Ltd. vs.

Union of India [1996 (881 E.L.T. 626 (S.C.)] clearly held that the Customs

authorities have independent jurisdiction to act against the importer for violation

of the conditions of the exemption notification and the bond, irrespective of the

proceedings before the licensing authority (DGFT). The Court held that the two

jurisdictions-Customs and DGFT-operate in distinct fields, although they may

overlap. The Customs authorities are not precluded from taking action for

recovery of duty and confiscation of goods merely because the DGFT has not yet

cancelled the iicense or is considering an extension. In the present case, since

the time limit has expired and no extension order was produced, the enforcement

of the Bond by the Adjudicating Authority is strictly in accordance with the law

and the principles laid down by the Apex Court.

5.8 A major contention of the Appellant is that the goods are not liable

for confiscation under Section 111(o) because there was no "improper

importation" at the time of clearance. They argue that the goods were vaiidly

imported under a va,lid license. This argument is legally misconceived and

betrays a lack of understanding of the scope of Section 111(o). Section 111(o) of

the Customs Act, 1962 states:

"The follotuing goods broughl from a place outside India shall be liable to

confiscation: ... (o) ang goods exempted, subject to ang condition, from duty

or ang prohibition in respect of the import thereof under this Act or ang oth?l;T: 
, - -

Iaut for tle time being in force, in respect of uthich the condition fr{#..--- . f
obserued- unless the non-obseruance of the condition utas sanctionea'U.g,'thb" ' t,

proper officer." ' r' ' ,,.,,,r ;-.i.,: -,- r'- -/ _.i..

5.9 The legislative intent behind Section 1 1 1(o) is specifically ,o "ou", - 
'tt, 

.''

cases where the violation occurs after the goods have been cleared from Customs

control. It is designed to tackle "Post-Importation" breaches. If the Appellant's

argument were accepted, Section 111(o) would be rendered redundant, as every

importer utiiizing an exemption would claim that the import was valid at the time
of entr5r. The Hon'ble Supreme Court in Union of India vs. Jain Shudh Vanaspati
Ltd. [1996 (86) E.L.T. 460 (S.C.)] settled this issue definitively. The Court held
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that a violation of a condition of the exemption notification, even if it occurs
subsequent to the clearance of goods, renders the goods liable to conliscation

under Section 111(o). The liability relates back to the date of import because the

exemption was conditional. If the condition is broken, the exemption is void ab

initio, and the goods are deemed to have been imported in violation of the law.

In the instant case, the condition was to fulfill the Export Obligation and produce

the EODC. The Appellant failed to observe this condition. Therefore, the goods

strictly fa1l within the ambit of Section 1 1 1 (o).

5. 10 Furthermore, the Appellant's argument regarding the "availability of

goods" for confiscation needs to be addressed. It is often argued that ifgoods are

not available (i.e., they have been used or sold), conliscation cannot be ordered.

However, the Adjudicating Authority has rightly relied upon the judgment of the

Hon'ble Madras High Court in M/s Visteon Automotive Systems India Limited

[2018 (9) G.S.T.L. 1a2 (Mad.)]. In the Visteon case, the High Court anaiyzed the

interplay between Section 111, Section 1 12, and Section 125 of the Customs Act.

The Court held:

"The penalty directed against the Importer under Section 112 ond the fine
gable under Section 125 operate in tuo different Jields... Hence, the

ailability of the goods is not necessary for imposing the redemption fine."
$
F

,i
*

While the practical enforcement of a redemption fine requires the

goods to be available for release, the liability for confiscation is a legal status that

attaches to the goods. This liability is the foundational fact that allows the

imposition of a penalty under Sectior ll2. If the goods were not "liable to

coniiscation," no penalty could be imposed. Therefore, the finding that the goods

are liable for confiscation under Section 1 1 1(o) is legally sustainable and

necessary to support the imposition of the penalty, regardless of whether the

goods are physically available for seizure.

5.L2 The Appellant has vehemently argued that the Adjudicating

Authority violated the principles of natural justice by not granting three

adjournments and by deciding the matter ex-parte. I have examined the records

to verify this claim. Section 122A ol the Customs Acl, 1962, governs the

adjudication procedure. It states:
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"Tle adjudicating authoitg maA, if sufficient cause is shoun... grant time...'

and adjourn the heaing... Prouided that no such adjournment shall be

granted more than three times to d partg duing the proceeding."

5. 13 The Appellant interprets this provision to mean that three

adjournments are a "mandatory minimum right." This interpretation is incorrect.

The statute uses the words "may grant time" and "sufficient cause." The proviso

sets a rnaximum limit ("not more than three times") to curb delay tactics; it does

not confer an absolute right to three adjournments in every case. If the

Adjudicating Authority finds that the party is deliberately avoiding proceedings

or that no sufficient cause is shown, they are empowered to proceed. The records

indicate that the Personal Hearing (PH) notices were issued to the Appellant. The

Appellant claims they did not receive them. However, it is the duty of the importer

to keep their contact details (address and email) updated with the

Department.Service of notice by Registered Post/Speed Post to the last known

address or by email as per Section 153 of the Customs Act is deemed valid

service. In Nirma Ltd. vs. Commissioner of Central Excise, Ahmedabad [2008

(2321 E.L.T. 228 (Tri. - Ahmd.)1, it was held that if a noticee fails to attend the

hearing despite service of notice, they cannot later complain of violation of

natural justice. The principles of natural justice are not unruly horses; they

cannot be used to defeat the ends ofjustice or to delay the recovery of legitimate

government dues indelinitely.

5.14 The Adjudicating Authority in the OIO has recorded that

opportunities were granted. The Appellant did not appear or provide any valid

reason for non-appearance. Therefore, the Adjudicating Authority had no option

but to decide the case on merits based on the available records. I fi.d lg;:,,',,
procedurai infirmity in this approach. The plea of violation of natural justige:tp - 

,

rejected as it appears to be an afterthought to cover up the substaltive de/atlt. ;'

5.15 The Appellant has contested the demand of interest. It must be

noted that under the current legal regime, interest is not a penalty; it is

compensatory in character. The Government was entitled to the duty on the date

of import. The Appellant retained this money (duty) for several years under the

promise of exports. Since they failed to export (or failed to prove it), they have

effectively utilized the Government's money for their business purposes. Section

28AA of the Customs Act, 1962, mandates the payment of interest on delayed

payment of duty. The Hon'ble Supreme Court in Pratibha Processors vs. Union
of India [1996 (881 E.L.T. 12 (S.C.l] explained the concept of interest:
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"Interest is compensatory in character and is imposed on an assessee uho

has withheld pagment of ang tax as and uhen it is due and pagable. The

leug of interest i.s geared to actual amount of tax utithheld and the ertefi of
the delag in paging it on the due date."

5.16 In the context of the EPCG/Advance Authorization schemes, the

notification itself usually contains a condition regarding payment of interest in

case of default. Even otherwise, the Bond executed by the Appellant explicitly

binds them to pay interest. Therefore, the confirmation of interest by the

Adjudicating Authority is mandatory and statutory. It is not discretionary. The

demand for interest is legally sustainable and is upheld.

5.17 The Adjudicating Authority imposed a penalty of <1,00,000/- under

Section 112(a) and {10,000/- under Section 117. Section 112(a) provides for a

penalty on any person who, in relation to any goods, does or omits to do any act

which renders such goods liable to coniiscation under Section 1 1 1 . As

established above, the Appellant's omission to fulfill the Export Obligation

rendered the goods liable to confiscation under Section 111(o). Consequently,

the ingredients for imposing a penalty under Section 112(a) are fully satisfied.

The Appellant may argue that there was no "mens rea" or criminal intent.

However, it is a settled principle in taxation law that for imposing a civil penaltlr

for breach of a statutory condition, mens rea is not always an essential ingredient

unless the statute specifically uses words like "with intent to evade." Section

112(a) is attracted by the mere fact of the goods becoming liable to confiscation.

The quantum of penalty imposed (approx. 60/o of tlne duty evaded) is extremely

ent and reasonable.

.r Regarding Section 117, this is a residuary penalty provision for

ntion of any provision of the Act or rules where no express penalty is

. The Appellant failed to follow the procedural requirements of

itting progress reports or informing the Customs Department about the

status of their EODC application. This procedural non-compliance justifies the

nominal penalty under Section 117.

5.19 The appellant has argued that the delay is due to DGFT, and it is a

"technical" procedural lapse. However, I find that the failure to export goods or

the failure to prove such export is not a "technical" lapse; it is a substantive

breach of the core condition of the exemption. The Customs Department is not

concerned with the internal administrative delays of the Appellant or their

s the EODC to beconsultants in approaching the DGFT. The 1aw requi
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produced by a specific date. If it is not, the duty is payable. The Appellant cannot

hold the Customs revenue to ransom citing procedural delays at another agency.

The appellant has also argued that the demand is premature. However, I find

that the demand is not premature. The Bond period and the Export Obligation

period have expired. The cause of action for the Department arose the day the

obligation period ended without the production of the EODC. Waiting any longer

would have put the Revenue at risk of the demand becoming time-barred. The

Appellant has cited various Tribunal judgments suggesting that technica-l

breaches shouldn't attract penaity. I have reviewed these citations. They are

distinguishable on facts. Those cases generally involve situations where the

export obligation was admittediy fulfrlled, and only the submission of documents

was delayed. In the present case, there is no evidence on record to prove that the

Export Obligation has actually been fulfilled. Mere assertion by the Appellant is

not evidence. Without the EODC, the breach is treated as substantive, not

technical.

5.2O In view of the detailed discussion above, I arrive at the following

irresistible conclusions that the Appellant has indisputably vioiated the

conditions of Notification No. 16/20l5-Customs and the Bond executed under

Section 143 of the Customs Act, 7962. Tl:,e goods are liable for confiscation under

Section 111(o) due to post-importation non-compliance, as supported by the

Supreme Court's ruling in Jain Shudh Vanaspati. The adjudication process

adhered to the principles of natural justice, and the iimitation on adjournments

under Section l22A was correcfly applied. The duty and interest constitute a

debt due to the Government, which the Appellant has failed to discharge. The

penalties imposed are lawful, proportional, and necessary to deter no

compliance with Export Promotion Schemes. The Adjudicating Authori
passed a well-reasoned and speaking order. The findings in the O

consistent with the statutory provisions and the judicial precedents cited

The Appellant has faiied to make out a case for interference with the impugngd

order.

5.21 I also find that failure to produce EODC is a breach of the

fundamental condition of Notification 16 I 2075. The Appellant failed to honor the

terms of the Bond executed under Section 143. Following the Dilip Kumar
judgment, the Appellant is not entitled to the benefit once conditions are

breached. The Appeliant has not produced any stay or extension order from the
DGFT regarding their Export obligation. The liability for duty and interest is

\ 
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settled 1aw in matters of EPCG/Advance Authorization defaults where EODC is
missing.

6. After considering the facts, circumstances, and the legal position
discussed above, I find no merit in the appeal filed by M/s Mementos Foods
Limited. The Order-in-Original No. MCH/ADC/AK/243/2029-24 dated
26.01.2024 is hereby upheld in its entiret5z.

7.
rejected.

The Appeal fie1d by M/s Mementos Foods Limited is hereby

TTESTED

l-'\sT?is6 SIJ ECI TI'TENOENT

dtfi sifir (3rq'iFl). 3r6qzf'ffi

CUSlOMS 
(APPEALS)' AHMEDAtsAD

F. No. S/49-26 1 /cUS/MUN 1 zozs-2?,\\

By Speed post /E-Mail ,'

To,
M/s Mementos Foods Limited,
(Formerly known as M/s. Mementos Foods Pvt Ltd),
Survey no. 170, At Ta-lod Majra Highway,
Dolatabad, Talod, Sabarkantha,
Gujarat - 383215

(AMIT
Commissioner (Appeals),

Customs, Ahmedabad

Date: Ol.Ol.2026

copy
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to:
The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad.
The Principal Commissioner of Customs, Custom House ,Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
Guard File.
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