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This copy is granted free of cost for the private use of the person to whom it
is issued.

2. Argred AT 1962 @Y URT 120 & & (1) (uyT Ity & e
frafafed aftrt & amet & Ty A B @ 39 oy @ e @t
T TR W @ @ T AR B Wi Y o @ 3 7@ & oiew
IR wfa/vge wRe (enden dwivE), e dEem, @eee Ry e
At 7% Reeht &t gadteor smiea wega a7 wod 2. |
' Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect
 of the following categories of cascs, any person aggricved by this order can
- prefer a Revision Application to The Additional Secretary/Joint Secretary |
- (Revision Application), Ministry of Finance, (Department of Revenue) 1

Parliament Street, New Dclhi within 3 months from the date of
communication of the order.

| Fafafes a=fRE Gﬂ%‘ﬂ/()rdcr relating to : : |
@ ¥ F U A i B A |
| (a) |an_\_' goods imported _ _
@ vRa T B 2 el atew A mar mar AT wRe A 9% T
| WH W IR F T A T I9 oy R/ W IAR o & fow enfem
| | W YAR 9 & W 7 39 el W W IR T qTd &) A7 & endféra
G o 2 i
| 'any goods loaded in a conveyance for importation into India, but which are |
(b) 'notunloaded at their place of destination in India or so much of the quantity
of such goods as has not been unloaded at any such destination if goods |

‘unloaded at such destination are short of the quantity required to be
'unloaded at that destination.

a1 Aargres fufraw, 1062 ¥ arwmm x @uT Iwd i aAw MU Pl
~ |95d gew aroedt Y s |

| (c) !Pa_\_fmcnl of drawback as provided in Chapter X of Customs Act, 1962 and
the rules made thereunder.

3 AU omdeT uF e Prommaet ¥ RS ureu A wgd @ e
| ﬁm%wfaamﬂmaﬁmmﬁaﬁ?w%muﬁuﬁ%amr
The revision appllc‘ati(m should be in such form and shall be verified in suolft
manncr as may be specified in the relevant rules and should be accompa '

(@) aﬁt‘uﬁqaelsm%uzﬂsaqﬂﬁﬂlaiwﬁ:fﬁﬁha%qnﬁw-
| Iswan%maﬂ4uﬁmf%maﬁwuﬁﬁmﬁﬁaﬂwwﬁﬁ
| o 31'7‘" Wf%t{ J
(a) | 4 copies of this order, bearing Court Fee Stamp of paise fifty only in one

' copy as prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(@) WEE TRV & e W g omew # 4 wfodi, o @ in

| (b) | 4 copies of the Order-in-Original, in addition to rclcvant dor‘uments if any
@ gTemr & g smde @ 4 v

(c) | 4 copices of the Application for Revision.
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@) | G e aRR P & fog dtarges sfifaw, 1962 @ wifia) ®
fruffya Bl &t o wite, B, gus, wied! R fafay wel & ftd & 1= amar 8
A F. 200/-FTT G T {HE)TT F.1000/-(FIC Th AR T ), &t off araen g1, |
g fRa Yra & wanfore gar= &.8mR.e &1 g1 ufaai. afd e, 7 T T,
T T ¢S B A AR TUTC U IR IT IWH FH 1 Al 0 B B U H |
F.200/- 3 Tfe v @ & 3fe g1 l B & =9 T 5.1000/-

_x(a)_'_’l"he duplicate copy of the T.R.6 challan evidencing payment of Rs.200/-
(Rupees two Hundred only) or Rs.1,000/- (Rupeces one thousand only) as
the case may be, under the Head of other receipts, fees, fines, forfeiturcs
| | and Miscellancous Items being the fee prescribed in the Customs Act, 1962
i | l(as amended) for filing a Revision Application. If the amount of duty and
|

interest demanded, fine or penalty levied is one lakh rupees or less, fees as
; Rs.200/- and if it is more than one lakh rupces, the fee is Rs.1000/-.

4w ¥, 2 & yf gRia Al & s oy wHel & Wi A af] Big
wfdd 39 MY ¥ 3gd Hggd Hedl gl a 4 AHAesd HfUfaw 1962
# YRT 129 T (1) & e wid @7 -3 A HArged, iy IAG Yob
#Gmﬁmmwﬁﬂaﬁﬁm%w&fﬁ'ﬂﬁlﬁaﬁﬂﬁwmﬁaﬂm?,

|
|
|
l ,
| In respect of cases other than these mentioned under item 2 above, any |
| person aggrieved by this order can file an appeal under Scction 129 A(1) of
! the Customs Act, 1962 in form C.A.-3 before the Customs, Excise and
{ Service Tax Appellate Tribunal at thc following address :

|

Qﬂ’qT!z_I(-Eh‘ ¥l IdC geh @ @IaT Customs, Excise & Service ‘I‘ax

‘ m srdiferg s, ufyft a3y dig | Appellate Tribunal, West Zonal
| Bench .

J
} gﬂﬂ Ao, §gH ot MaH, ﬁ?f)_c' 2nd Floor, Bahumali Bhavan,

fRERTR  gd, 3IREl,  3gHAETG - Nr.Girdhar Nagar Bridge, Asarwa, .
380016 - Ahmedabad-380 016 |

o

| 1962aﬁﬂm129qm%mﬁﬂanﬁﬁ$wuﬁaﬁlﬁawmﬁﬁ
‘” wTfRu-
|

| Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section |
|

129 A (1) of the Customs Act, 1962 shall bc accompanicd by a fee of -

ot @ wEfRd ae # wgl e e e gR 7R T s
%aﬁzmwmmwagaﬁwmmmmWﬁmﬁ?ﬁl
.- where the amount of duty and interest demanded and penalty levied by any |
officer of Customs in the case to which the appeal relates is five lakh rupees

or less, one thousand rupces;

@ | aﬁaﬁwﬁauﬁﬂw%ﬁﬁwaﬁmﬁmmww|
| ok e quUT Wl T &S @ IGH Uld 9 U A fUe g dfe
| v T A @ U | g Al Ui g9 ¥Ug |
| (b) | where the amount of duty and interest demanded and penalty levied by any |
officer of Customs in the case to which the appeal relates is more than
five lakh rupees but not exceeding fifty lakh rupces, five thousand rupees ; |

an | erdfte @ TafRd A A wel e Aurges HfUSRY gRT AR T Yewd
3R TS G EET AT 48 @) (@ UE e FuY ¥ ofe @ dl

__J_aq_i{ _E_.H!_WQ-
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(c)

(6) | 39 M2 & fAvg HfRicRu S G, FY U e F %10 9] FE R, W6 Y6d AT
 Xewh UE <8 fdare # g, U1 ds & %10 3481 B W, Wi bael ¢g farg A 2, anfid v

(d) ’ An appeal against this order shall lie before the Tribunal on‘pagfrﬁcrﬁ of 10%
of the duty demanded where duty or duty and penalty are in dispute, or |

6.

File No. S/49-347/CUS/IJMN/2024-25

| where the amount of duty and interest demanded and pcnal'ly_ levied by an_y
officer of Customs in the case to which the appeal relates is more than fifty

. lakh rupees, ten thousand rupees

ST |

- penalty, where penalty alone is in dispute.

S Srfufran &t uRT 129 (T) b et andtet wiftreor & e TR vl 3mde
U3 (@) e 3T & forg a1 mafeat B gura & forg a1 Rt o=y waie & forw
e g andfite : - 3rar (@) nfte a1 3mdeT UF &1 wTaE T & f e amded &

W1 B ufa 3 B e ot Herw g9 wife.
‘ Appellate Tribunal

'(a) in an appeal for grant of stay or for rectification of mistake or for any

other purpose; or

- (b) for restoration of an appeal or an application shall be accompanied by a
fee of five Hundred rupees.

Under section 129 (a) of the said Act, cvery application made before the

—— - S—— |

e ‘;;\
/‘S*"’,'/ o\
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ORDER-IN-APPEAL

i 9 Brief facts of the case

1.1 M/s K.P.G. Enterprise Recyclers LLP, Plot No. 91/M, Ship Recycling Yard,
Sosiya, District, Bhavnagar. (herein after referred to as the “Appellant for the
sake of brevity) has filed the present appeal against Order-In-Original No.
145/CUS-REF/2024-25 dated 05.06.2024 (herecin after referred to as the
“impugned order”) issucd by the Assistant Commissioner, Customs Division,

Bhavnagar (herein after referred to as the “Adjudicating Authority).

1.2 The Appellant had imported a vessel MV ALDEN for breaking up/ recycling
at Plot No. 91/M, Ship Recycling Yard Alang/Sosiya, Bhavnagar and had filed
self-assessed Bill of Entry No. 6502217 dated 23.05.2018 under section 46 of
the Customs Act, 1962. They had sclf-assesscd the goods viz. Vessel for breaking
(under CTH 8908), Bunkers (CTH 2710) and consumable (under CTH 9805) and
paid customs duty of Rs. 4,49,21,195/-. The Bill of Entry was provisionally

assessed for want of original documents.

1.3 There were some dispute with regard to assessment of customs duty of the
Fuel and Oil (Fuel Oil, Mar‘iné Gas 0Oil, Lub. Oil) contained in Bunker Tanks
inside/ outside the engine room of the vessel. Importer claimed that Fuel and Oil
contained in Bunker Tanks inside/ outside the engine room of the vessel was to
be assessed to duty under CTH 8908 along with the vessel. However, the
Department, was of the view that Fuel and Oil contained in Bunker Tanks were
to be assessed to duty under respective CTH of Chapter 27 and accordingly the
bill of entry was assecssed to duty of Rs. 4,49,21,195/-. The Bill of Entry was

provisionally assessed for want of original documents.

on'ble CESTAT, Ahmedabad vide its orders A/11792-11851/2022 dated
¥2022/01.12.2022 has held that the oil contained in the Bunkers Tanks in
gine room of the vessel is to be assessed to duty under CTH 8908, along
the vessel coming for breaking up. Further, in adherence to aforesaid order
of Hon'ble CESTAT, it has been decided by the Assistant Commissioner, Customs
Division, Bhavnagar in Final Assessment Order No. 278/2482712/SBY/2023-
24 dated 05.12.2023 that Bunker Tanks containing oil are to be treated as part
of vessel's machinery and the Oils contained in them arce to be classified under
CTH 8908 along with the vessel, as covered under para 2(b) of circular no. 37/96-
Cus Dated 03.07.1996. The bill of entry was finally assessed to duty of Rs.
4,47,18,239/- vide Final Assessment Order No. 278/2482712/8SBY/2023-24

dated 05.12.2023 passed by the Assistant Commissioner Customs Division,

Bhavnagar. U;Swtim’b—/{)

Page 5 0of 13



File No. §/49-347/CUS/IMN/2024-25

1.5 Consequent to Final Assessment Order No. 278/2482171 12/SBY/2023-24
dated 05.12.2023 passed by the Assistant Commissioner, Customs Division,
Bhavnagar, the Appellant filed a refund claim of Rs. 1,63,522/- under Section
25 of the Customs Act, 1962

1.6  The Adjudicating Authority observed that the Appellant had failed to prove
the incidence of customs duty has not been passed on to any other person and
this the Adjudicating Authority vide the impugned order sanctioned the refund
of Rs. 1,63,322/- in terms of Section 27 of the Customs Act, and credited the

same to Consumer Welfare Fund.

1.7 Being aggrieved by the impugned order, the Appellant preferred the present
appeal.

2. Ground of Appeal submitted by the Appellant

2.1. The Appellant submitted that the impugned order of the Assistant
Commissioner by which he has sanctioned the refund of the excess duty paid
and has ordered the same to be credited to the Consumer Welfare Fund on the
ground of unjust enrichment is not tenable in law and is liable to be set aside.

He should have ordered the refund to the credit of appellant instead.

2.2 The Appellant submitted that they had sold out the disputed stock of
bunkers at very less price prevailing at the time of and sale/removal of disputed
bunkers, these all facts and circumstances are well aware by the department
and the department has thoroughly verified all such records right from pressing
the bill of entry till giving for order for home consumption. After receipt of order
for home consumption, the Appellant had at the first instant sold the stocwm

7\

N —_— .a\

remaining stock of bunker carrying out hot breaking activitics and in accor, 9& _

with the practice is being followed at Ship Breaking Yard, Alang, Bhavna @,‘r

-

2.3 The Appellant further submitted that the whole purchase price of the gh\lpkr;/ﬁ',
under reference had never been increased /decreased at any stage i.e. cither aty- -1,
the time of provisional assessment or making the final assessment on the very
ground that the purchase price /transaction value as considered by the
department has not cither decreased or increased so far as the transaction of the
vessel under reference has been made in US Dollar as agreed upon in the MOA.
But, wrongfully and without proper interpretation of law, the sanctioned refund

claim has been wrongfully credited into the so called welfare fund.

2.4 The Appellant further submitted that the ground for crediting in to the

welfare fund appears to have been considered/taken in pursuance of the

Ysburefeet Sl
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respective assessed to Income Tax Return. This Income Tax Return is not directly
connected with the crediting sanctioned refund amount in to the so called welfare
fund. Department us well aware that the disputed stock of bunker has been sold
out at very low price and the department is well aware that at the time of making
provisional assessment of the bill of entry such price of disputed stock of bunker
had been consider by looking the wrongful classification made under Chapter
sub Heading No. 2710 of the Customs Tariff Act, 1975 instead of Chapter sub
Heading No. 8908.

2.5 The Appellant further submitted that the department had also erred in
making Provisional Assessment by wrongfully converting such irrelevant value
of the bunker in US Dollar at the time of making Provisional Asscssment and
accordingly "not nexus with the calculation of such refund amount" and this
calculation of in Rupees was also inclusive of the purchased price of the ship.
This irrelevant price in US Dollar appears to have been wrongfully considered in
making credit of the sanction refund amount to the Welfare Fund read with such
concept of transaction value. From these submissions, it is clearly established
by them that they had not collected the incidence of duty from such purchaser
of the disputed stock of bunkers which had been started to sale in to the local
market after fulfilling the provisions of Section 46 of the Customs Act, 1962 read
with Section 14 of the Customs Act, 1962. Therefore, the act of Adjudicating
Authority in crediting the sanctioned refund amount in to the so called
Consumer Welfare Fund is not true correct and proper but require to be set
aside. On the contrary, the Adjudicating Authority has failed to disclose the
material direct corroborative evidences to sustain the genuineness of the making
of Final Assessment so far as the issue of wrongful crediting such sanctioned

refund amount in to the so called Welfare Fund/Account.

2.6. The Appellant further submitted that in this case, the issue of unjust

(ii) 2018 (360) ELT A204 (Bom.): Commissioner v/s Tata Motors Ltd.,
(iv)] 2020 (371) ELT 542 (Chan.) Gaurav Enterprises v/s Commissioner of

Customs, Amritsar,
(v) 2022 (60) G.S.T.L. 48 (Decl.): Rambagh Palacc Hotel Pvt. Ltd. v/s

Commissioner of C. Ex. & GST, Jaipur .

UW@’
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5.7 In addition to the above, scttled case laws, the Appellant also relied upon the

following case laws.
(i) 2013(294) ELT320 (Tri-Bang) in the casc of M/s VXL Instruments Ltd. V/s

Commissioner of Customs, Banglore wherein the Tribunal held as under:-

“Refund - Unjust enrichment _ Notification No. 6/2006-C.E. - Appellant had
agreement with DTA for cum-duty price - Appellant forced to pay duty on higher
rate - Burden of Excisc duty not passed on Customers - Appellants maintained same
contract price before and after dispute - Payment of higher duty was under protest -
Refund not barred by unjust enrichment - Refund claim allowed - Section 27 of

Customs Act, 1962.”

(ii) 2015 (317) ELT 637(Tri. Dclhi) in the case of Business Overscas Corporation

V/s C.C.(Import & General) New Delhi wherein the Tribunal held as under:

Refund - Unjust enrichment - Bar of - Goods sold at loss, i.c., cost pricc was more
than sale price during period in dispute - Retail sale price decreased during the period
in dispute - Higher cost of goods imported when taken into consideration,
manufacturing cost ol {inal product increased whercas rctail sale price decreased -
Chartered Accountant certified that differential duty not recovered from customers
- Importer discharged burden of proof by producing Chartered Accountant’s
certificate. burden shifted to Revenue to prove recovery of extra duty paid from
customers by producing positive evidence - Revenue failed to advance any cvidence
to rebut Chartered Accountant’s certificate - Department not disputed cost data about
manulacturing cost of’ goods and average selling price during period in dispute -
Department’s contention that no businessman would salc their goods at loss, not
supported by any evidence - Incidence of duty not passed on to customers - However,

appellants already availed Cenvat credit of * 25,28,755, not entitled to cash refu

of remaining * 10,63.065 - Scction 27 of Customs Act, 1962. /'_f , 2&
%

(iii) 2017(48) STR 298(Del) in the case of Munch Food Prodcuts 1,1_&‘3‘;; ; "

Commissioner wherein it has been held that: . fin g '-»j;"/"’/

“Writ jurisdiction - Alternative remedy - Refund - Old matter with several rounds of
litigation - CESTAT dismissed appeal against rejection of refund on ground that
order was passed by Deputy Commissioner of Central Excise, and there was no
wilful disobedience of its order allowing refund - Department did not adjudicate

matter till 2007 in spite assessce having filed refund application in 2003, and there

\§ {s@ﬂ/
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was no explanation for dclay of five years - Commissioner (Appeals) found to have
incorrectly rejected refund on ground that prices were inclusive of duty when gate
passes had shown clement of duty ‘nil’, payable on ad valorem basis on invoice
prices - Assessee unable to produce gate passes and photocopy thercof as matter was
very old, pertaining to years 1992-94 - In that view, Department’s plea that assessee
should have taken alternative remedy of filing appeal against order of Deputy
Commissioner of Central Excise, rcjected - Refund allowed - Section 11B of Central
Excisc Act, 1944 as applicable to Service Tax vide Section 83 of Finance Act, 1994

- Article 226 of Constitution of India.

Refund - Grant of - Gate passes showing clement of duty ‘nil’, payable on ad
valorem basis on invoice prices - However, refund rejected on ground that prices
were inclusive of duty - /IELD : Rejection of refund was incorrect - Section 1B of
Central Excise Act, 1944 as applicable to Service Tax vide Section 83 of Finance

Act, 19947

2.8. The Appellant also submitted Certificate dated 06.03.2024 from Chartered
Accountant Confirming that the Custom Duty was not passed onto any buyer or
third party. Certificate dated 06.03.2024 issucd by Chartered Accountant M/s.
Jayesh Mchta & & Associates, verified the Appellant had paid total Customs
Duty of Rs. 4,49,2,195/- (Including IGST of Rs. 3,89,21,398/-) vide challan
n0.2022740238 dated 25.05.2018. The said certificate further certified that out
of total customs duty of Rs. 4,49,21,195/-, the Appellant has taken input tax
credit of IGST amounting to Rs. 3,89,21,398/- and charged total amount of
customs duty of Rs. 59,99,797/- to profit and loss account as expenditure and
an amount of Rs. Nil has been shown as receivable from customs department in

nce sheet for the financial year ended 31st March 2019. Also verified that

s duty receivable amount of Rs. Nil has been carried forward in the audit
5| in the subsequent financial years till date. The Certificate further
1s that the Chartered Accountant have checked the sales invoices as well
meSefhancial ledger accounts and other records. On the basis of verification of
said invoices, in the said sales invoices, no custom duty has been separatcely
charged / collected from the buyers or any other person in respect of Customs

duty paid as abovec.

2.9. In view of the above, the Appellant submitted that it is clearly established
that in the present case the question of invoking the concept of unjust
enrichment does not arise. Therefore, the sanctioned refund amount has
!
\
[ 182
Uss
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wrongfully credited into the so called Consumer Welfare Fund/Account.
Therefore, the Appellant prayed to
(i) To set aside the impugned order and prayed to order to pay them the
sanctioned refund amount in cash.

(1) To grant consequential relief, as deemed fit.

2.10. The Appellant also filed application of condonation of delay dated
14.09.2024 wherein the Appellant submitted that the Adjudicating Authority has
started to finalize such Bills of Entry by classifying the disputed stock of bunker
under chapter no. 8908, therefore, the Appellant started to stress out of the old
records pertaining to assessment of Bills of Entry which had been handed over
to their legal advisor. But the legal advisor has lastly prepared the required
appeal. But at that stage there was delay of 25 days in filing the present appeal.
Therefore, based on the above, the Appellant requested to condone the delay.
The Appellant further submitted that omission taken place in filling the appeal
is on due to a bonafide and not malafied intention looking to the legal common

litigation initiated by the Customs Department.

3. PERSONAL HEARING:

Opportunity of personal hearing was granted to the Appellant. Shri Rahul
Gajera appeared for personal hearing in virtual mode on 02.07.2026 wherein he
re-iterated written submission filed during the appeal. He also submitted that
the issue is no longer res-integra and is covered by the decision of Hon’ble
Tribunal in the case of M/s. Dynamic Ship Breakers Pvt Ltd — Customs Appeal
No. 10511 of 2025.

4. DISCUSSION AND FINDINGS: 'E R

(B Ry js»
4.1 On perusal of the appeal filed by the Appellant, it is observed t&qat the ¢
Appellant has filed the form CA-1 on 30.09.2024. The date of OIO is 05.06 2@\4- ;

and the Appellant has mentioned the date of receipt of QIO as 15.09.2024.
Therefore, there scems to be considerable delay between the date of OIO and the - -
date of receipt of OIO as mentioned by the Appellant. Therefore, an email dated

15.07.2026 was sent to the Custom Division, Bhavnagar to submit the date of |
dispatch of OIO or the date of receipt of QIO as available with their office. The
Customs Division office vide email dated 15.07.20256 enclosed the signed
receipt of the OIO wherein the authorized signatory has received the OIO on
10.06.2024. Therefore, for the purpose of limitation, it is held that the impugned
Order-in-Original dated 05.06.2024 was received by the appellant on
10.06.2024. Whereas, the appeal has been received in this office on 30.09.2024.

(i
\;“M“/rg’/”
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Screenshot of the receipt of OIO is produced below for ready reference.
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Thus, this appeal has been filed after a delay of 111 days from the date of receipt
of O10. Therefore, 1 find that the Appellant has filed the appeal after a period of
more than 51 days, from the date ending the period of 60 days as prescribed for

filing appeal under Scction 128(1) of the Customs Act, 1962.

4.2 It is observed that the appellant has applied for condonation of delay in
filing of appeal vide her request letter dated 14.09.20254. In this regard, | have
gone through the provisions of limitations for filing an appcal as specified under
Section 128 (1) of the Customs Act, 1962. Thus, it is relevant to refer the legal
provisions governing filing an appeal before the Commissioner (Appeals) and his
powers to condone the delay in filing appcals beyond 60 days. Extracts of

relevant Section 128 of the Customs Act, 1962 are reproduced below for case of

reference:

N\SECTION 128.  Appcals to [Commissioner (Appeals)]. (1) Any person

% grieved by any decision or order passed under this Act by an officer of
stoms lower in rank than a [Principal Commissioner of Customs or
TCommissioner of Customs| may appeal to the |Commissioner (Appeals)|
[within sixty days| from the date of the communication to him of such decision
or order.

|Provided that the Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appceal within
the aforesaid period of sixty days, allow it to be presented within a further

period of thirty days. |
Ui&%‘ﬁ—i*'-ﬁ'ﬂ[
/
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4.3 Section 128 of the Customs Act, 1962 makes it clear that the appeal has
to be filed within 60 days from the date of communication of order. Further, if
the Commissioner (Appeals) is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesaid period of 60

days, he can allow it to be presented within a further period of 30 days.

4.4 It will also be relevant to refer to the judgment of Hon'ble Supreme Court
T. 163 (S.C.)|, wherein the Hon'ble
Apex Court had, while interpreting the Section 35 of the Central Excise Act,
1944, which is pari materia to Section 128 of the Customs Act, 1962, held that

in case of Singh Enterprises -

the appeal has to be filed within 60 days, but in terms of the proviso, further 30
days’ time can be granted by the appellate authority to entertain the appeal. The
proviso to sub-section (1) of Section 35 makes the position crystal clear that the
appellate authority has no power to allow the appeal to be presented beyond the

period of 30 days. The relevant para is reproduced below:

“8. The Commissioner of Central Excise (Appeals) as also the
Tribunal being creatures of Statute are vested with jurisdiction to
condone the delay beyond the permissible period provided under the
Statute. The period upto which the prayer for condonation can be
accepted is statutorily provided. It was submitted that the logic of
Scction 5 of the Indian Limitation Act, 1963 (in short the ‘Limitation
Act’) can be availed for condonation of delay. The first proviso to
Section 35 makes the position clear that the appeal has to be preferred
within three months from the date of communication to him of the
decision or order. However, if the Commissioner is satisfied that the
appellant was prevented by sufficient cause from presenting the
appeal within the aforesaid period of 60 days. he can allow it to be
presented within a further period of 30 days. In other words, this
clearly shows that the appéal has to be filed within 60 days but in
terms of the proviso further 30 days time can be granted by thc

appellate authority to entertain the appeal. The proviso to sub- SCLll /\Qﬁ

(1) of Section 35 makes the position crystal clear that the dppcﬂa‘lﬂ‘

authority has no power to allow the appeal to be presented bcyo‘hd ?,
e

the period of 30 days. The language used makes the position L\{edr\
that the legislature intended the appcellate authority to entertain l\}ll.‘,?"g :
appeal by condoning delay only upto 30 days afier the expiry of 60
days which is the normal period for preferring appeal. Therefore,
there is complete exclusion of Section 5 of the Limitation Act. The
Commissioner and the High Court were therefore justified in holding

that there was no power to condone the delay after the expiry of 30
days period.”

4.5 The above view was reiterated by the Hon'ble Supreme Court in Amchong
Tea Estate [2010 (257) E.L.T. 3 (S.C.)|. Further, the Hon'ble High Court of

lSI' ..,{,ic.:‘*&'vq
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Gujarat in case of Ramesh Vasantbhai Bhojani - [2017 (357) E.L.T. 63 (Guj.)|
and Hon’ble Tribunal Bangalore in the case of Shri Abdul Gafoor Vs
Commissioner of Customs (Appeals) [2024-TIOL-565-CESTAT-BANG| have

taken a similar view while dealing with Section 128 of the Customs Act, 1962.

4.6 . In terms of legal provisions under Section 128 of the Customs Act, 1962
and in light of the judicial pronouncements by the Hon’ble Supreme Court,
Hon’ble High Court and Hon’ble Tribunal Bangalore, it is settled proposition of
law that the appeals before first appellate authority are required to be filed within
90 days, including the condonable period of 30 days as provided in the statute,
and the Commissioner (Appeals) is not empowered to condone any delay beyond

30 days.

4.7 In light of the above observation, | find that the appeal has been filed after
90 days from the date of reccipt of the impugned order. | find that the appeal has
been filed by the Appellant after a period of 21 days from the date ending the
period of 90 days. | am not empowered to condone the delay in filing the appeal
beyond the period specified in Section 128 of the Customs Act, 1962. Hence,

the same is held to be time barred.

4.8 Further, an cmail dated 20.07.2026 was also send to the Appellant to
submit clarification regarding the date of receipt of OIO as claimed by them and
the date of receipt of OlO as reported by the Custom Division, Alang, Bhavnagar.

However, no reply was received from the Appellant.

5. In view of the discussion made above, | reject the appeal filed by the

Appellant on the grounds of limitation without going into the merits of the case.

HS ATTESTED \ '
: Utsﬁwﬁ&"éﬁm
aeharw RERINTENDENT Q‘]

Py e (3rfvee), sreERTETE (Vishwajeet Singh)

CLUSTGMS (APPEALS), AHMEDARAD Commissioner (Appeals),
Customs, Ahmedabad
F. No. S$/49-347/CUS/JMN/2024-25 Date: ....07.2026

By Registered post A.D

To,

M/s KPG Enterprise Recyclers LLP, Plot No. 91 /M, Ship Recycling Yard, Sosiya,
District, Bhavnagar

1. The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad. (email: ccoahm-guj@nic.in ).

2. The Commissioner, Customs (Prev), Jamnagar.

3. The Deputy/Assistant Commissioner, Custom  Division, Alang,
Bhavnagar.

4. Guard File
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