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q-6 sfr s{r qft & ffi sqftr & frS g.Fil fr A qrfr t ftTqb crc ro
qrff fo-qr rrqr ?.

This copy is grantcd frce of cost for thc privatc usc of the per.son to whom i

Irilc No. S/49-147/(lt.JS/J M N/2024-25

t

2

is issucd.
imqrUo. oinrfrqc 1s62 qff urfl 12e S d trl (qqr rirfrftd) * ortftq

ffifuc *M & qrq-d fr o.t{ qR grT o{rt{r t vr1 6
Gnf,d c-f,{s 6-{dr d il qs sntvr o1 wR sff drftcs i 3 {fii & sl-{i
erq-t qfueZ€gw sfus rorrilfi dqfrucl, far ter*, (Trq*r ftrrm) €v{
qrrf, T$ ffi 6l g-{fi&rur on}6r rrgr 6-{ Fdre e
[Jndcr Sccrron ]29 I)l)( lJ of thr'Cusl.rrrs Act. l9(r2 (as am<:ndcd). in respccl
of thc following r:iltr:gorics of .ascs, an.y pcrs()r'r zrggrir:ved by this ordcr carr

, pr<:fcr a lft:vision Appli<:al.ion io Thc ndditional S<:.cretary/Joint Secrctary
(ltcvision Application), Ministry of F inance , (Department of Revenue)
Parliamcnl. Strcct, Ncw Dclhi within 3 months from thc datc of
communication of thc ordcr.

ffiES-d gEfud ont{r/o.a". relating to :

+i-s * Fq fr o{rqrftd at{ qro

a ny good s im port t:d

urd fr B{Errd 6-{i eg fttS Er6{ fr drfl rrrr frfu-c rrrrfr fr cqb rrmq

(6r

(a)

(€(

{c)

BIT;I IIit arart q qg qrd qr urT rnrdr erT;r qr B-flt qr+ + fuq s{tftrd
rrrf, silt i qr+ q{ qT tsH rnrdr R{rq q{ s-alt rrq qrf, qft qrfl fr Jrtferd

l*io.ffa.
any goods loarlcd in a (.onv(:yancc [or irnportation into India, but which ar<:

(b) not unloadt:d at thcir placc oldcstination in India or so much of the quantity
of su<:h goods as has not bccn unloadcd at any su<:h destination if goods
unloaded at such destination are short of thc quantity required to be
unloaded at that destination.

Scr{-tr g{fqftqc, 1e62 +' orr{rtt a dqr g-s}' o{rft{ cflq ,re frqd
d-f,d {Is Erq-S +1 3rdrwfr.

Paymcnl of drawback as providcd in Chapter X of Customs Act, 1962 and
thc rulcs madc thcrcundcr.

3 g-{frfrrur Gfi}e{ tr, rirrd 1::rqqr{s fr EftffiE sr5c fr
ftRT* iffirfd u-s+1 qiq
fr6n d+ qrBg 

,

o1 wtqrft ofu us &' *nq ffifrra

(TI

\
'l'hc rcvision application shor:ld br: in such lorm and shall be verified in6
manncr as rnay bc spccificd in thc rclcvant rules and should be accomp
by

6-)

C

s+C e1 g€,r8'io * c-{ 9.6 3r{qff r }'srtfi-q fisfkd foq.rq
{s sfreqr a1 a sfuqi, ftsfrt \rfi qft fr q{rq tA ot qmffiq {6.
trrn fr{ qrBs.

4 copics of this order, bcaring Court Fce Stamp of paise frity on-ty

elevant documents, if any

fu+z

ln one

E)
b

OD

copy as prcsr:ribed under Schr_'dulc I item 6 of the Court F-ee Act, l g7O.

Erilg ettTrad * orerEr trrq {d r{rery sn 4 cftqi, qfr d
4 copics of th<: Ordcr,in Original, in addition to r

f+0tror + frq s{r}fi 61 s qfu.
4 copics of thr: Application for Ilcvision
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I

(q) erUI t'rldq Erqt o-d e ftq ffcr{-tr c{fuftqq, re62 (qql €qilltral C

ftufftd etiT d srq srfi-(, ots,Ers,q-d .:fu ffiu q-d & sftS & srtftq sndr B

fr r. zool-1svg d d qrrrqr \E.1000/-(Fsg \rd'EwR qra l, *sr fr qmsr d, t
ww fuo Urran & q-qrfuro qerra E. *m. o e1 a qfrq't. qR {ffi , qirn rrqr qrq,

crrlm rFtrr es +1rrRr 3iT FqS $r sr{s qr s-r$ o-c d d Q-fr ats tru 5q i,
u. z o o r- ell-t qE \'6' f, rs fr .i{fq-o d fr +ts & sq fr T. t o o o r-

(d) 'lhe duplicatc copy of thc T.l?.6 challan cvidcncing paymcnt of Its.2OO/-

(Rupces two Hundrcd only) or Rs.1,000/ (liupccs onc thousand only) as

thc casc may b<-', undcr thc llcad of othcr rcccipts, fccs, fines, forfeiturcs

and Misccllancous ltems bcing thc fcc prcscribcd in the Customs Act, 1962

(as amendcd) for filing a Revision Application' If the amount of duty and

intercst demandcd, finc or pcnalty lcvicd is onc lakh rupecs or less, fecs as 
1

Rs.2O0/- and if it is morc than onc lakh rupccs, thc lcc is Rs. l0O0/ '

rrc TI. 2 &' ortftc qfud qmd &'orcnr orq qrrd & strqr fr qR et{
qR {s d{re{r fr qt-ilf, qf,qg 6.dr d d a mqrgm ffiftqq rs62

o1 trm 12e g (1) &'orfi-q oYC fr.c.-: d fi'srgw, adlq g?qr( {Gr
rfoi +dr 6-{ r{fi-d srlcrotq }'sca ftafdfud qi qt srfte o-r rot t
I;;eailct of cascs other than thcsc mcntioncd undcr itcm 2 abovc, any 

l

pcrson aggricvcd by this ordcr can filc an appcal undcr scction 129 A( 1) or I

thc Customs Acl, 1962 in form C.A--3 bcforc thc Customs, Excise and

Scrvicc 1'ax Appcllatc 'I'ribunal at thc lollowing addrcss :

ffin, &flq ssrq {@ E tEl

oq orfrftqeiltr+pr, slffi *'ftq fid
Customs, Excise &
Appellate Tribunal,

Service Tax

West Zonal

-ffi 
{B-d,

Fi{rrrflrq g-d',

380016

whcrc th
officcr of

{dclrfl xcFr, Rd-c

SRIIIEI, 3{-6qTEK-

Bench

2,d Floor, llahumali llhavan,

Nr.Girdhar Nagar Bridgc, Asarwa,

Ahrnr:dzrbad 3ilO 016

mcr{ffi drlqftqq, 1e62 61 tr-{I 12e q (5) }' 31ftq, frqr{@ 3rfflftqc,

rcsz fr Ertr 12e g (r) &' c{tft{ 3{ftm }' srq Frgftfud go *ier di
qrBs-

Undcr Scction l2g A (6) of thc customs Act, l9(r2 an appcal undcr Section

I 29 A (1 ) of thc Customs Act, 1962 shall be acr;ompanicd by a lcc o[ -

rrftf, t wrqfud uffi q qEi frffi flqr{ffi sdfrrrt am qirn rrlr {ffi
efu qrq dqI drnql rrqr es al roq qYq crcs sqg qt c-ff$ 6q d d

EvIr{ S-qg.

hcrc the amount of duty and intcrcst dcmandcd and pcnalty lcvicd by any

officcr ol customs in thc casc to whi<;h thc appcal rt:lat.<:s is fivc lakh rupcos

or lcss, onc thousand TUPCCS;

r{ftf, * sqfud wffi g q-6i Rflff mqt{-tr 3dfmrfr 6rrl qirn rrqr IIffi
slt* qrq dql drlrql qqr (s o1 roq dm ercs 5qq fr 3{ffo- d Afu-{

uqa qErs f,rs * orlso q d d; qiq Eqrt Fqg

-1

o
IE

I

(tE)

(b) c amou nt of duty and intcrcst. dcmandcd and pcnalty lcvicd by any

Customs in thc casc to which thc appcal rclatcs is morc than

llvc lakh rupccs but not cxcccding fifty lakh rupccs, fivc t housand ruPccs ;

c{fi-f, A HERa qrEA fr q-51 ft,-fr Svt{ffi 3{RmrO il{r qirn rr{II {F['
ofl-t qrq dql crTrqt rrtt (g +1 r*.q qilrfl Er<I 5-qq t oiRro. d d;
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liilc No. Si,l9-3.17/(lU S/J M N/2024-25

whcrc thc amount of duty and intcrcst dcmandcd and penalty levicd by any
(<:) ofliccr ol cuslorns in thc casc to whictr thc appcal rclatcs is morc than fiftv

lakh rupr:cs, lcn lhousand rupccs

(q) {s' 3ntqr & frt-e rrf-so-rnr b srq-i, cTn.rC {ifi e oqffiw, u-Oi {iq ql

{.o \rd <s EEr< d t, qr ee *,2, I o ctfl F{i qT, sdr d,f,d,E ft-{E d t, orfforei
ql.qqr 

l

(d) An appcal againsr. this ord cr shall lic bcforc Lhc'l'ribunal on paymcnt <tf lO,h
of t.hc duty dr:rnirnd<:d whcrc duty or duty and pcnrt)ty arc in disputc, or
pcnalty, whcr<: p<:nal1y alonc is in disput.c.

36 ffiftqq eff umr r zr 1q &' crarta irfi-d nrfY6-{ur } sc&rilrR
rlrr- (o-) *-o. r{ft{r e frS qr rrsm 61 gur{+ &fosqTRdorqcdq{}ftq
frsrrsorfts 

' 
-

srqoqlqYilS
qrs{rtcqq, or s-sr+f,{ + ftq errn onilf,{ +
diqGs.

Und er section 129 (a) of thc said Act, cvcry appli cat ion made before the
Appcllatc'l'ribunal
(a) in an appeal for grant of stay or for rectification of mistake or for any
othcr pu rposc; or
(b) for rcstoration of an appcal or an application shall be accompanicd by a
fec of fivc Ilundrcd rupecs.

3{qil €{) 3{fi-f,
6-r{Ffifr€6c

+-

+ tu
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l;ilc No. S149-..147l('[] S/.1M N/2024-25

ORDER.IN-APPEAL

1. Brief facts of the case

1.1 M/s K.P.G. Enterprise Recyclcrs I.l,P, Plot No. 91/ M, Ship Recycling Yard,

Sosiya, District, Bhavnagar. (hcrcin aftcr rcfcrrcd to as thc "Appcllant for thc

sake ol brcvity) has filcd thc prcscnt appcal against Ordcr In-Original No.

145/CUS-REF 12024-25 datcd 05:.06.2024 (hcrc)n aftcr rcfcrrcd to as the

"impugned ordcr") issucd by thc Assistant Commissioncr, Customs Division,

Bhavnagar (herein aftcr referrcd to as thc "Adjudicating Authority).

1.2 The Appellanl. had importcd a vessel MV ALDEN for breaking up/ rccycling

at Plot No. 9l /M, Ship Recycling Yard Alang/Sosiya, Bhavnagar and had filed

self-assessed Bill of Entry No. 6502217 datcd 23.05.2O18 undcr section 46 of

the Customs Act, 1962. Thcy had sclf-assesscd thc goods viz. Vcssel for breaking

(under CTH 8908), Bunkcrs (C'lH 27 lol and consumablc (undcr CTH 9805) and

paid customs duty of Rs. 4,49,21 ,195/-. 'l'hc Bill of fintry was provisionally

assesscd for want of original documcnts.

1.3 There were somc dispute with regard 10 asscssment of customs duty of the

Fuel and Oil (Fuel Oil, Marinc Gas Oil, Lub. Oil) containcd in Bunker Tanks

inside/ outside thc cnginc room of the vcsscl. Importcr claimcd that Fucl and Oil

contained in Bunkcr Tanks inside/ outsidc the cnginc room of thc vcsscl was to

be asscssed to duty undcr CTFI 89O8 along with thc vesscl. However, thc

Department, was of thc view that Fucl and Oil containcd in Bunker Tanks werc

to bc assesscd to duty undcr rcspectivc C'lt{ of Chaptcr 27 and accordingly thc

bill of cntry was asscsscd to duty of Rs. 4,49,2,l,195/-. 'l'hc Bill of F)ntry was

provisionally asscsscd for want of original documcnts.

on'ble CES1AT, Ahmedabad vide its orders A/ 11792-'lla5l /2022 dated

O22/O1.12.2022 has hcld that thc oil containcd in thc llunkcrs Tanks in

grnc room o f thr: vcssel is to bc asscsscd to duly undcr (l'l'l I 890i1, along

thr: vcsscl coming for brcaking up. Furthcr, in adhcrcncc to aforcsaid ordt:r

of Hon'blc CDSTA'|, it has bccn dccidcd by thc Assistant Commissioner, Customs

Division, Bhavnagar in Final Assessment C)rdcr No. 27 8 I 24827 12 / SflY / 2023-

24 datcd 05.12.2023 that Bunkcr'l'anks containing oil arc to bc trcated as part

of vesscl's machincry and thc Oils containcd in thcm arc 1.o bc classificd und<:r

CTll 8908 atong with thc vcsscl, as covcrcd undcr para 2(b) of circular no.37 /96-

Cus f)atcd 03.07. 
,l996. Thc bill of cntry was finally asscsscd to duty of Rs.

4,47 ,18,239 l- vidc lrinal Asscssmcnt Ordcr No. 27a / 24827 12 ISBY 12023-24

datcd 05.12.2O23 passed by thc Assistant Commissioncr Customs Division,

U

Bhavnagar.
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Iiilc No. S/49-..1.17l(ll-JS/J M N/2024-.25

1.5 conscqucnt 1o l"inal Asscssrncnr ordcr No. 278124821 / 112/sBy /2023-24
datcd 05.12.2023 p.lss{'d b-v thc Assislant Commissroncr, Customs Division,

[]l'ravnagar, t hr; Ag>pr:llant Ilk:d a rcfrrnd clairn of Its. I ,63,522/ - undcr Scctiorr

25 of t hc (lustoms A<:t, I 9(>2.

1.6 Thc Adjudicating Authority observed that the Appcllant had failed to prove

thc incidence of customs duty has not bccn passed on to any other person and

this the Adjudicating Ar:thority vide the impugned ordcr sanctioncd thc rcfund

ol Rs. 1 ,63,322 I in tcrms of Scction 27 of the Customs Act, and creditcd the

same to Consumcr Welfare Fund.

1.7 Bcing aggri<:vr:d by thc impugncd ordcr, th<: Appcllant prt:ft-.rrcd thc prescnt

appcal.

2. Ground of Appeal submitted by the Appellant

2. 1 . The Appcllant submitted that thc impugncd ordcr of the Assistant

Commissioner by which he has sanctioncd thc refund of thc excess duty paid

and has ordercd thc samc to bc credited to the Consumcr Wclfarc h'und on the

ground ol unjust cnrichmcnt is not tcnable in law and is liablc to be set aside.

IIc should havc ordcrcd thc rcfund to thc crcdit of appcllant instcad.

2.2 'l'hc Appcllanl sr..rbmiltcd that. thcy had sold out th<: disputccl stock of

bunkt:rs al vcry lcss prict: prcv;riling ;rl thr: timc of and salc,i rr:moval of disputr:rl

bunkt:rs, th<:sr: all facls ilnd r:ir<:umslanccs arc wcll awerrr: by thc dcpartrnr:nt

and thc dcpartrnt:nl has thoroughly v<:rificd all such records right from prcssing

thc bill ol cntry till giving for ordcr hrr homc <:onsumption. \ftcr rcccipt of ordcr

lor homc consumption. thc Appcllant had al thc first instant sold thc stoc
a

rt:maining stock of bunkcr carrying out hot brcaking activit.ics and in acco r (l

'
with lhc practicc is bcing followed at Ship Brcaking Yard, Alang, Bhavna

2.aJ 'l'hc Appcllant. further submittcd that thc wholc purchasc pricc of th<:

under refcrcncc had ncvcr bccn incrcascd /dccrcascd a1 any stagc i.c. cithcr it.
thc timc of provisional asscssmcnt or making the final assessmcnt on thc very

ground that thc pur<:hasc pricc /t.ransaction valuc as considered by the

dcpartmcnt has not cithcr dccrcascd or increascd so far as the transaction ofthe

vcsscl undcr rcfcrcncc has bccn madc in US Dollar as agrccd upon in the MOA.

But, wrongfully and without propcr intcrprctation of law, thc sanctioned refund

claim has bcen wrongfully crcditcd into thc so callcd wclfarc fund.

2.4 Th<: Appellant hrrlht:r submittcd that thc ground fo: <:rediting in to thc

wclfarc fund app<-.ars to havc bccn con sid ered / takcn in pursuance of the

V''A"n"fu
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4.

Irilc No. S/49-.147l('tJS/.tMN/2024-25

respcctive assesscd to Incomc'l'ax l{cturn.'l'his Incorrrr:,I'ax llcturn is not drrectly
connectc'd with thc crcditrng sanctioned refund amoutrt in 1.o Lhc so callcd wcllarc
fund Dcpartment us well awarc that the disputed stock of bunker has bccn sold

out at very low pricc and the department is well awarc that. at thc trmr: ol making
provisio.al asscssmcnt of thc bill of cntry such pricc or disputed stock of bunkcr
had L:ccn considcr by looking t.hc wronglul ciassification madc under chaptor
sub IJcading No. 2710 of thc customs Tariff Act, 1975 instcad of chapter sub

He ading No. 8908.

2.5 Thc Appcllant furthcr submittcd tha1. thc dcpartmcrl trad also crrcd in
making Provisional Asscssmcnl by wrongfully convcrl.ing su<:h irrclcvant valuc

of thc bunkcr rn (JS Dollar at thc tlmc of rnaking l)rovisional Asscssrncnt and

accordingly "not ncxus with thc calculation of such rcfund amount,' and this
calculation of in Rupccs was also inclusivc of thc purchascd pricc of thc ship.
'lhis irrelcvant pricc in LJS Dollar appears to havc bccn wrongfully considcrcd rn

makrng crcdit of thc sanction rcfund amount to thc wclfarc Fund rcad with such

conccpt of transacl.ion valuc. Iirom thcsc submissions, it is clearly cstablished

by thcm that they had not collcctcd thc inciclcncc of dut.y from such purchascr

of thc disputcd stock of bunkcrs which had bccn startcd to salc in 1.o thc local

markct aftcr fulfilling thc provisions of Scclion 46 of thc customs Act.. 1962 rcad

with Scction l4 ol t.hc customs Acr, 1962. 'l'hcrcforc, thc act ol Ad.iudicating

Authority in <:rcditing thc sanctioncd rcfund a,ount in to thc so callcd

Consumer welfarc Fund is not truc corrcct and propcr but rcquirc to be sct

asidc. on the contrary, thc Adjudicating Aut.hority has lailcd to disclose thc

matr:rial dircct corroborativc cvidcn<:cs to sustain thc gcnuincncss of thc making

of Irinal Asscssmcnt so far as the issue of wrongful crcditing such sanctioncd

rcfund amount in to thc so callcd Wclfare Irund/Account.

2.6. The Appellant further submitted that in this casc, the issue of unjust
;.1 (3{

hmcnt docs not apply, rcliancc is placcd upon thc following wcll scttlcd cascC

D' a

5 1327) ELT 13 (Mad): Commissioncr of C. Ex., Chcnnai I ,

17 (3481 ELT 537 (Tri. Chennai): Mennckes Electric India P. Ltd. v/s

ommlssloncr o f Cus., Chcnnai II,

(ii) 2018 (360) ELT ,A204 (Bom.): Commissioncr v/s 'tala Motors Ltd.,

(w) 2O2O (371) Iil,T 542 (Chan.) Gaurav Entcrpriscs v/s Commissioner of

Oustoms, Amritsar,

(v) 2022 (60) G.S.'I'.L. 48 (l)cl.): Rambagh I)alacc llotcl l\t. Ltd. v/s

Commissioncr of C. t!x. & GST, Jaipur ,

t

\l
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I;ilc No. S/49-147(lUS/JMN/2024-25

2.7 In adrlirion to thr: abr>vr:, sctllcd casc laws, ttrc Appcllant rrlso rclicd upon 1:he

following casc laws.

|12o13|294)D1,T320(.I.ri}3ang)irtthccascofM/sVXl-lrrstrrrmcntsLtd.V/s

comrnissioncr of oust.on-rs, I3anglorc whcrcin thc't'riburlal hl:ld as undcr:

..li.clirnd t.Jnjust cnrichmcnt - Notification No. 6/2006-c.l:. - Appcllant had

agrccrncnt with I)'l'A lbr cum-cluty pricc - Appcllant lbrccd to pay dr-rty on highcl

ratc - llr.rrdcn ol- ['-xcisc clr.rty not passcd on C'rtstomcrs - Appcllants maintaincd samc

contract pricc bclirrc and allcr clispr.rtc I)aytrlctrt o1'higlicr clLlt'r' was lllldcr protcst -

I{clirnrl rlot bat't'cd by Lirrjr.rst cnrichlllcllt - ItclLrnd clain-r allowcci - Scction 27 ol'

('uslorls Act. 1962."

(ii) 2015 {3 17) EUr 637('tri. Dclhi) in thc case ol Busincss ovcrscas corporation

V/sC.C.(lmport&Gcncral)NcwDclhiwhercinthe'lribunalhcldasunder:

appellants alrcady availcd Ccnvat crcdit o1" 25,28,155, not cntitlcd to cash rc

ol'rcnraining ' 10,63.06-s - Scction 27 olCustorns A,cl, 1962 ,e.
,.

61.

'
t:'

!1 S(iii) 2017(48) STII 298(l)cl) in t ht; casc of Munch l"ood l)rodr:r-rts I-1-

Commissioncr whcrcin it hats bccn hcld that: !:,

"Writ jurisdiction - Altcrnativc rcmcdy - I{clund - Old matter rvith scvcral rounds ol

litigation - CIlS'ln 1 disrnisscd appcal againsl rejection of'rc{und on ground that

order was passed by I)cputy cornmissioner ol'ccntral l-lxcisc, and therc was no

wilfirl disobcdict.tcc ol' its ordcr allowing rclund - I)cpa(mcnt did not adjuclicatc

mattcr rill 2001 in spitc asscsscc having litcd rcl'und application in 2003, and there

Page 8 of 13

Ilclund - Unjust cnrichmcnt - llar ol'- (ioods sold at loss, i.c., cost pricc was lxorc

than sale pricc during pcriod in disputc - ILctail sale price dccreascd during the period

in disputc - I lighcr cost o1' goods importcd whcn takcn into considcratiorr,

lnanuf'acturing cost ol'Iinal product incrcasctl whcrcas rctail salc pricc dccrcascd -

Charlcrcd Accor:ntant ccrtillcd that dill'crcntial duty not rccovcrcd liom customers

- lmportcr dischargcd burdcn ol' prool by producing chartcred Accountant's

ccrtificate, burdcn shiflcd to Itcvenuc to provc recovery ol'cxtra duty paid lrom

customcrs by producing positivc cviclcncc - I{cvcnuc lailcd to advancc any cvidcnce

to rcbut Charlcrcd Accountant's ccrtillcatc - I)cpartmcnt not disputcd cosl data about

manulacturing cost ol goods and avcrage sclling price during period in dispute -

I)cpartmcnt's contcntion that no busincsstnan would salc thcir goods at loss, not

supportcd by any cvidcncc - Incidcncc ol'duty not passcd on to custolrlcrs - IIowcvcr,

$EWg-
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Iicluncl - (]rant ol'- Gatc passcs showing clcmcnt ol'dLrty 'nil', payablc on ad

valorcm basis on invoicc priccs - Howcvcr. rclund rcjcctcd on ground that priccs

."vcrc inclusivc o1'duty - lltit,D l{cjcction olrclund was incomcct - Scction I lll ol'

Ccntral Bxcisc Act. 1944 as applicablc to Scrvicc 'l'ax vidc Scction [13 of' F inancc

Act, 1994."

2.8. The Appellant also submittcd Certificatc datcd 06.03.2O24 lrom Chartcrcd

Accountant Confirming that thc Custom Duty was not passcd onto any buyer or

third party. Certificate dated 06.03.2024 issucd by Chartcrcd Accountant M/s.

Jayesh Mchta & & Associatcs, vcrified thc Appcllant had paid total Customs

Duty of Rs.4,49,2,195/- (lncluding IGST of Rs. 3,89,21'3981-l vide challan

no.20227 40238 datcd 25.05.2018. ',I'he said certificate furthcr ccrtificd that out

of total customs duty of Rs. 4,49,21,195/-, the Appetlant has taken input tax

crcdit of IGST amounting to Rs. 3,89,21 ,398/- and, charged total amount of

customs duty of Rs. 59,99,797/- to profit and loss account as expenditure and

an amount of Rs. Nil has been shown as rcccivablc from customs dcpartmcnt in

aa (3I ce sheet for thc financial ycar cndcd 31st March 20 19. AIso vcrilled that

s duty rcccivablc amount of Rs. Nil has bccn carricd f<rrward in thc audit

cp in thc subsequcnt financial ycars till dal.c 'l'hc Certificate furthcr

s that the Charl.ered Accountant havc chcckcd thc salcs invoices as well

ancial ledger accounts and other rccords. On thc basis of verification of

szrid invoir:cs, in thc said sales invoices, no custom duty has bccn scparatcly

chargc<l / collcctcd from thc buyers or any other pcrson in rcspcct of Customs

duty paid as abovc.

2.9. In view of the abovc, the Appeltant submittcd that it is clearly established

that in the prescnt case the question of invoking thc conccpt of unjust

enrichment does not arise. Thereforc, thc sanctioncd refund amount has

(l

U ui

was no cxplanation lor dclay ol fivc ycars - Cornmissioncr (Appcals) lound to havc

incorrectly rejected refund on ground that priccs wcrc inclusivc ofduty whcn gatc

passes had shown elemcnt ol duty 'nil', payablc on ad valorcm basis on invoicc

prices - Asscsscc unablc to producc gate passes and photocopy thcrcofas mattcr was

very old, psrtaining to ycars 1992-94 - In that vicw., I)cpartmcnt's plea that assessec

should have taken alternativc remedy ol filing appeal against order ol Dcputy

Commissioner of Central Excise, rcjected - Ilcf'und allowcd - Scction I I Il of C-'cntral

Excisc Act, 1944 as applicablc to Scrvicc-l-ax vidc Scction [lJ ol Financc Act, 1994

- Articlc 226 olConstitution ol lndia.

lr;

i.

I
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wrorrgfully <:rt:ditr:d into th<: so callcd consumr:r wclfare Fund/Account.
'lherc[orc, tfrc Appcllant praycd to

(i) To sct aside the impugncd ordcr and prayed to ordr:r to pay thcm thc

sanctioncd rclund amounl in cash.

{ii) To grant conscqur:ntial rclicf, as dccmcd fit.

2. I o. 'l'he Appcllant also filcd application of condonation of delay datcd

14.o9.2024 whcrein thc Appellant submittcd that the Adjudicating Authority has

started to finalizc such llills of Entry by classifying thc disputcd stock of bunkcr
undcr chaptcr no. 89ofl, thcrcforc, thc Appcllant startcd to strcss out ofthc old

rccords pcrtaining to asscssmcnt ol Bilts of Dntry which had becn handed ovcr

to thcir legal advisor. llut thc lcgal advisor has lastly prcpared thc required

appeal. But at that stage there was dclay of 25 days in filing the present appeal.

Therefore, based on thc abovc, thc Appcllant rcqucsted to condone thc delay.

The Appellant further submitted that omission taken place in filling the appeal

is on duc to a bonafidc and not malafied intcntion looking to the legal common

litigation initiated by thc Customs Dcpartmcnt.

Opportunity of pr:rsonal hcaring was grantcd to thc Appeltant. Shri t{ahul

Gajera appeared for pcrsonal hcaring in virtual modc on o2.o2.2026 wherein he

re-iterated written submission filed during the appeal. He also submitted that

the issue is no longcr rcs-integra and is covered by the decision of Honble

Tribunal in the case of M/s. Dynamic Ship Breakers pvt l.td - Customs Appeal

No. 10511 of2O25.
,J)

f
he

4.1 On perusal of thc appcal filcd by thc Appcllant, it is observcd t t

Appellant has lllcd thc form CA-1 on 30.O9.2024. Thc dar.c of OIO is 05.0

/'|\,

(;

..n'1
t. \.:'n
hc ..

\\

)>
and thc Appcllant has mcntioncd thc datc of rcceipt of OIO as 15.09.2024. -

1'hcrcforc, thcre sccms to bc considcrablc dclay bctwccn thc datc of olo and thc . -

date of receipt of olo as mentioned by the Appellant. Thcrcforc, an email datcd 
"

15.o7.2026 was sent to the custom Division, Bhavnagar to submit the date of

dispatch of olo or the date of receipt of olo as availablc with thcir officc. Thc

customs Division offir:e vidc cmail dated ls.oz.2o2s6 cnclosed thc signed

reccipt of thc olo whr:rcin the authorized signatory has received the olo on

10.06.2024. Therefore, for the purpose of limitation, it is held that the impugned

Order-in-Original datcd 05.06.2O24 was received by the appellant on

1o.06.2024. whercas, 1.hc appcal has becn rcceived in this office on 30.o9.2024.

u
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Screenshot of thc reccipt of OIO is produccd below lor rcady rcfcrcncc

i (3.

l-
t!F. *Pc' t:?'!TfFr:E FEr:ic'ecrs LLr

';1.--1I.,:l'' 
''r r-'

Thus, this appcal has bccn filcd alter a dclay of 1 I I days lrom thc datc ol rcccipt

of OIO. Thcrcforc, I find that thc Appellant has filcd thc appcal aftcr a pcriod of

morc than 5l days, from thc datc ending thc pcriod of 60 days as prescribed for

filing appcal undcr Scction 128(l ) of thc Customs Acl, 1962.

SF:CTION l2t't. Appcals to lCommissioncr (nppcals)1. (l)Any pcrson

grievcd by any dccision or ordcr passcd undcr this Act by an officcr ol

stoms lowcr in rank than a IPrincipal Cornrnissioncr <lf' Customs or

ommissioncr of C-ustolns I may appcal to thc [ 
(ionrrniss ioncr (Appcals)l

t
'-'}rzTdG lwithin sixty daysl lrom thc datc olthc corrmunicati(ln to hirn ol'such dccision

or ordcr.

IProvided that the Commissioner (Appcals) may, il hc is satisficd that thc

appcllant was prcvcnted by sufficicnt causc lrorn prcscnting thc appcal within

thc albrcsaid pcriod of sixty days, allow it to bc prcscntcd within a lurthcr

U

pcriocl of thirly days. I I

l.t^r,41
.J'Fl.-tl
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4.2 It is obscrvcd thal thc appcllant has applicd for r:ondonation ol dclay in

filing of appcal vidc hcr rcqucst lcttcr dat.<:d 14.O9.202':4. In this r<:gard, I havc

gonc through thc provisions of limitalions for filing an appt:al as spccifi<ld r.rndcr

Scction 128 (l ) of thc Customs l\ct, \962. l'hus, it is rclcvant to rcfe r the lcgal

provisions govcrning filing an appcal bcforc thc Commissioncr (Appcals) and his

powcrs to condonc thc dclay in filing appcals bcyond 6O days. Extracts of

rclcvant Scclion l2il of thc Customs Act, 1962 arc rcproduccd below lor casc of

rcfcrcncc:

o
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4.3 Section 'l 28 of the customs rtct, 1962 makes it clcar that the appcal has

to bc filed within 60 days lrom thc date of communication of ordcr. Furthr:r, if
the commissioncr (Appeals) is satisfied that the appcllant was prevcntcd by
sufficicnt cause from prcscnting thc appcal within thc aforesaid pcriod of 60

days, hc can allow it to bc prescntcd within a furthcr pcriod of 30 days.

4.4 It will also bc rclcvant to rcfcr to the judgment of Honblc suprcme court
in casc of singh lintcrpriscs l2oo8 (221} Ii.L,T. 163 (S.c.)1, whcrein thc llon,blc
Apex court had, whik: intcrprcting thc scction 35 of thc central lixcise Act,

1944, which is pari matcria to scction 128 of the customs Act, 1962, held that
the apped{ has to be filcd within 6o days, but in terms of the proviso, further 3o

days'timc can be granl.cd by thc appcllatc authority to cntcrtain the appceil. The

proviso to sub-scction (1) of Section 35 makcs the position crystal clear that the

appcllatc authority has no power to allow the appcal to bc prcsentcd beyond the

period of 30 days. 1'hc rclevant para is reproduced below:

"tl. 'l'hc Comrnissioncr ol'Ccntral Bxcisc (Appcals) as also thc
'l'ribunal bcing crcaturcs ol'statutc arc vestcd with jurisdiction to
condonc thc dclay bcyond thc pcnnissiblc pcriod providcd undcr thc

Statutc. 'l hc pcriod upto which thc praycr {br condonation can bc

acccptcd is statulorily providcd. lt was submittcd thal thc togic ol.

Section 5 of thc Indian Limitation Act, 1963 (in shorr thc 'Limitation

Act') can bc availcd lbr condonation ol delay. 'l'hc Iirst proviso to

Scction 35 makcs thc position clcar that thc appcal has to bc prcl-crrcd

within thrcc rnonths fiom thc datc of' communication to hirn of'thc
dccision or ordcr. Ilowcvcr. if thc Commissioner is satisficd that thc

appcllant was prcvcnted by sufficicnt cause I'rom presenting thc

appcal within thc afbrcsaid pcriod ol'60 days, hc can allow it to bc

prcscntcd within a f'urthcr. pcriod ol' 30 days. In clthcr words, this

clcarly shows that thc appcal has to bc filed within 60 days but in

tcrms of'the proviso fi,rrthcr 30 days time can be granted by thc

appcllatc authority to cntcrlain thc appeal.'l'hc proviso to sub-sect
i) I

( 1) of'Scction 35 makcs thc position crystal clcar that thc
t

authority has no powcr to allow thc appcal to bc prcscntc

thc period ol'30 days. 'l'he language uscd makes thc posi

that thc lcgislaturc intcndcd thc appcllatc authority to cnt

appeal by condoning dclay only upto 30 days aftcr thc expiry of'60

days which is thc normal pcriod lor prelerring appeal. 'l'herelbre,

thcrc is cornplctc cxclusion ol Scction 5 of the l.imitation Act. 'l'hc

(lommissioncr and the High ('ourt wcre therc hrrc.jusrili ed in holding

lhat thcrc was no powcr to condonc thc dclay altcr thc cxpiry ol'30
days pcriod."

4.5 l'hc above vicw was rcitcratcd by thc Ilonble Suprcme Court in Amchong

Tca Estate l2OlO (257) E.L.T. 3 (S.C.)I. Furthcr, thc Honble High Court of

ULl"^,'f i";6-4
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Gujarat in casc of Ramcsh Vasantbhai t3hojani l2ol7 (:t57) ft.L.'l'. 63 (Guj.)l

and Hon'ble 'l'ribunal Bangalorc in thc casc of Shri Abdul Gafoor Vs

Commissioner of Customs (Appeals) 12Q24-TlOl,-565-CltS'IAT-BANGi have

taken a similar view while dealing with Section 128 of thc Customs Act, i962.

4.6 .lt tcrms of lcgal provisions under Scction 128 of thc Customs Act, 1962

and in light of thc judicial pronounccmcnts by thc I Ionblc Suprcmc Court,

Honble High Court and llonblc Tribunal l3angalore, it is settled proposition of

law that the appeals before first appellatc authority are rcquired to be filed within

90 days, including thc condonablc pcriod of 30 days as providcd in thc statutc,

and thc Commissioncr (Appcals) is not cmpow<:rcd ttl condonc any dclay bcyond

30 days.

5. In vicw of thc discussion madc abovc, I rcjcct thc appcal filcd by thc

Appe tlant on thc grounds of limitation without going into the mcrits of the case.

,{ (J'
d

a
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(Vishwajcct Singh)
Commissioncr (Appcals),

Customs, Ahmcdabad
l)ate: ....O7.2026

Custom I Iousc,

I)ivision, Alang,

t

Ily llcgistcrcd post A.I)

't'o,

M/s KPG linterprise l?ecyclers LLt), Plot No. 9l /M, Ship t{t:cycling Yard, Sosiya,

District, 13havnagar

1. 'l'he Chief Commissioner of Customs, Gujarat,
Ahmedabad. (e mail: ccoahm-guj@nic.in ).

2. 'fhe Commissioncr, Customs (Prev), Jamnagar'
3.'l'hc Dcpuly/Assistant Commissioncr, Custorrt

Bhavnagar.
4. Guard File
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4.7 ln light of thc abovc observation, I find that thc appcal has bcen filed aftcr

90 days from thc datc of rcccipt of thc impugncd ordcr. I llnd that the appcal has

been filed by the Appcllant after a period of 2l days from thc datc ending thc

pcriod of90 days. I am not empowered to condone Lhc dclay in filing thc appeal

bcyond the pcriod specified in Scction 128 of the Customs Act, 1962. Hcncc,

thc samc is held to bc time barred.

4.8 lrurther, an cmail dated 20.07.2026 was also scnd to thc Appcllant to

submit clarification rcgarding thc datc of rcccipt of OIO as claimcd by thcm and

thc datc of receipt of OIO as rcportcd by thc Custom Division, Alang' 13havnagar.

Howcvcr, no rcply was rcccivcd from thc Appcllant.


