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any goods loaded in a conveyance for importation into India, but which are not unloaded
(b) at their place of destination in India or so much of the quantity of such goods as has not

been unloaded at a''y such destination if goods unloaded at such destinition are short of
the quantity required to be unloaded at that destination.
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In respect of cases other than t
by this order can file an appeal

hese mentioned under item 2 above, any person aggrieved
under Section 129 A(1) of the Customs Act, 1962 in form

cA.-3 before the customs, Excise and service Tax Appellate Tribunal at the following
address :
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Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of

the Customs Acl, L962 shall be accompanied by a fee of-

(6
)

(a)

(EI

)

where the amount of duty and interest demanded and penalty levie

Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rllpees;

where the amount of duty and interest demanded and penalty levi

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;
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ed by any officer of

d by any officer of
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(b)

(T)

(c)

(q)
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Customs, Excise & Service Tax Appellate
Tribunal, West Zonal Bench

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh ruPees, ten

thousand rupees

{s 10?

I o % ercffi-Gq{,sdiit{f,{sftqr{&8, qdffiGlqrq-In 
I

An appeal against this order shall lie before the Tribunal on paymen

demanded where duty or duty ald penalty are in dispute, or penalty,
t of 10% of the duty
where penalty alone

(6)

is in dispute

12 e (g)

Under section 129 (a) of the said Act, every application made before the Appellate

Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five

undred rupees

Ia
lt
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ER. PPEAL

Shri Laxmankumar Bhagaji purohit S/o Shri Bhagaji Vajigii purohit, C_

177, Reshma Row House, Near Kenal puna patia, puna Magob Road,

Magob, Surat City, Pin-3950 10, Gujarat (hereinafter referred to as ,,the

appellant") has filed the present appeal in terms of section 128 of the
Customs Act, 1962 against Order in Original No. 1O/NS/AC/SRT_

AlRm /2024-25 dated 2Z J,|.2024 (hereinafter referred to as ,.the impugned
order") passed by the Assistant Commissioner, Customs, International
Airport, Surat, (hereinafter referred to as "the adjudicating authoritj/,).

2. Briefly stated, facts of the case are that the appellant, on the basis

of profiling, having Indian Passport No. R26273fi was intercepted by the

officers of customs, Air Intelligence Unit (hereinafter referred to as ,,AIU,,)

on arrival at International Airport, Surat, on arrival from Sharjah by Air
India Express Flight No rx-122 on rr.o3.2o24 while he was attempting to
exit through green' channel without making any declaration to the

customs. The officers asked the appellant whether he had an5rthing to

declare in reply to which the appellant denied. Thereafter, the appelrant

was scanned wit]. the hand-held metal detector. During scanning, a beep

sound was heard when the hand-herd metal detector was passed over the
neck of the appellant. Upon frisking and physical search of the appellant,

one metallic chain weighing 105.000 gms, which appeared to be made of
24 carat gold, was recovered from the appellant.

2.1 The Government Approved Valuer, Shri Vikasraj Juneja after

examination and weighment of the said chain on his weighing scale,

certifred that the same is of 24 carat gold chain weighing 1O5.OOO gms.

having purity of 99o/o. The market value of gold chain is Rs.7,09,g0 O /_ and

its Tariff value is Its.6,12,045/- as per Notification No. 22 /2O24_Cus(NT\
dated 15.03.2O24 ar,d 18/2024 Cus (NT) dated,OZ.O3.2024.

2.2 The above mentioned 24 carat gold chain weighing IOS.OOO gms of,-,,

puity 99Yo having market value Rs.7,0g,BOO/- and tariff u.lr.. ?d.l"-i
6,12,045/- recovered from the appellant was placed under seizure ,Gfffh., r.:,,
the provisions of section 11o of the customs Act 1962 vide seizurer; blp#:.\:,lj:;J;

dated 18.03.2O24 under Panchnama proceedings dated 17/ 18.03.202{;roi}. --_. -,

a reasonable belief that the said gold was smuggled into India 
"116 

-r3r-.' 
. --

liable for confiscation under provisions of the Customs Act, 1962.

2.3 statement of the apperlant was recorded on 1g.o3.2o24 under
Section 108 of the Customs Act, 1962, wherein he, inter-alia, stated that
he is in textile business in surat; that he has studied upto 9th class; that
he cal read, write ald understand English and Hindi Languages. Further,

I

\
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he was shown and explained the panchnama dated 17 /L8.O3.2O24 drawn

at International Airport, Surat by the officers of Customs AIU, International

Airport, Surat which is in English and after understanding the same he put

his dated signature on the panchnama in token of acceptance of the facts

stated therein. He further stated that he had gone to Dubai on 25.02.2024

from Surat Airport to Sharjah Airport; that the 24 carat Gold chain

recovered from his possession belongs to him; that his mother had gifted

him one old gold chain and he had got it transformed into a new gold chain

of 24 carat by puritying the same, that he had got thc said gold chain

transformed into 24 carat gold chain in India; that for the said work he had

made payment in cash; that at present he did not have any bill/invoice/job

work bill of transforming t}:e 24 carat Gold chain; that the said chain is

being used by him for wearing purpose; that he was not aware about the

requirement of making declaration of said gold chain before Customs.

d) escription of the goods imported by him, the appellant violated the

vision of Baggage Rules, 2016, read with the section 77 of t]ne Customs

, 1962 read with Regulation 3 of Customs Baggage Declaration

gulations,2013.

2.5 The gold improperly imported by the appellant, by concealing the

same in-person without declaring it to the Customs is thus liable for

confiscation under Section 111(d), (i) and (j) read with Section 2 (22), 133),

(39) of the Customs Act, 1962 and further read in conjunction with Section

11(3) of the Customs Act., L962. The appellant, by his above-described acts

of omission and commission on his part has rendered himself liable to

i
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2.4 The appellant had actively involved himself in the instant case of

smuggling of gold into India. The said appellant had improperly imported

gold chain of 24 kt (99% purity) weighing 105.000 gms having markct

value of Rs. 7,09,800 l- and tariff value of Rs. 6, 12,045/-, without

declaring it to the Customs, by way of concealment in person. He concealed

the gold chain round his neck with a deliberate and malalide intention to

smuggle the said gold into India and fraudulently circumventing the

restrictions and prohibitions imposed under the Customs Act, 1962 and

other allied Acts, Rules and Regulations. The gold improperly imported by

him with commercial considerations without declaration before the proper

officer of Customs cannot be treated as bonafide household goods or

personnel effects. The appellant has thus contravened the Foreign Trade

Policy 20 1 5-20, Section 1 1 (1) of the Foreign Trade (Development and

Regulation) Act, 1992 read with Section 3(2) and 3(3) of the Foreign Trade

(Development and Regulation) Act, 7992 and DGFT Notification No-

36 /2015-2020 dated 18.12.2OL9. By not declaring the value, quantity and



penalty under Section 112 ofthe Customs Act, 1962. As per Section 123 of

the Customs Act, 1962, the burden of proving that the said improperly

imported gold, weighing 105.000 gms, having market value of

Rs.7,09,800/- and tariff value of Rs.6,12,045/- without declaring it to the

Customs, are not smuggled goods, is upon the appellant.

2.6 A Show Cause Notice was issued to the appellant proposing for

confiscation of one 24 carat gold chain (99% purit5r) weighing 1O5.00O

gms., having market value of Rs.7,09,800/- and tariff value of Rs.6, 12,045,

seized vide Seizure Order dated 18.O3.2024 under, panchnama proceeding

dated 17l18.O3.2O24 under Section 111(d), rt1(i) and t1tfi) of the

Customs Act, 7962 and for imposition of penalty upon the appellant under

Section 112 of the Customs Act, 1962.

2.7 The Adjudicating authority, vide the impugned order, has ordered

for absolute confiscation of impugned gold item i.e. one 24 caral gold chain

(99% purity) weighing 105.000 gms., having market value of Rs.7,09,800/-

and tariff value of Rs.6,12,045/-, seized vide Seizure Order dated

18.03.2024 under panchnama proceeding dated 17 /),8.O3.2O24 under

Section 111(d), 111(i) and 111ff) of the Customs Act, 1962. The

adjudicating authorit5r has also imposed penalty of Rs. 7,09,800/- on the

appellant under Section 112 (b) of the Customs Act,1962.

3. Being aggrieved with the impugned order, the appellant has filed

the present appeal and mainly contended that;

The gold chain was for personal use and there was no intention to

smuggle gold. The 24 carat gold chain recovered by Customs

Authority from my possession already belonged to me. My mother

had gifted me 1 old gold chain which I transformed into a new gold

chain of 24 carat by purifying the same in India. For the said work,

I had made payrnent in cash. Further, I also got the said gold chai;r-;.;; 
--- _

tested for purity by Om Testing Centre, Ramji Mandir ke pass, A'Hl -:it;'

chowk, Sheoganj-307027, Dist. Sirohi (Raj.). The copy of test repbrtr-., i j, 
,

having S. No. 1129 dated 3O.1O.2O22 is enclosed herewith 
"s')-t:;,,' 

,

Annexure-VIII. The said gold chain was being used by me for' ";. ,' .)
wearing purpose. Accordingly, while going from Surat to Dubai, I

had wore the said gold chain. The chain holds sentimental value for

me and was not intended for sale purpose. Thus, the gold chain

was for personal use and there was no intention to smuggle gold.

The gold chain taken by me from Surat to Dubai was modilied by

M/s Marwan Gold Smith, Dubai and returned to me. While going

from Surat to Dubai, I had wore the said gold chain. I had gone to

)

I
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Dubai along with the gold chain because I wanted to have its design

modilied and improved in Dubai as Dubai is known to be a big gold

market and latest designs of gold are available there. Accordingly, I

went to M/s Marwan Gold Smith, Dubai and got the design of gold

chain modified as per my choice. Thus, M/s Marwan Gold Smith,

Dubai did some job work on the gold chain provided by me and

returned me the gold chain. The invoice No. O1853 dated

12.03.2024 of M/s Marwan Gold Smith, Dubai is enclosed

herewith.

I failed to declare 105 gram gold chain with customs authorities

that I had talen with me from Surat due to lack of knowledge. I was

not having knowledge that the gold chain was required to be

declared by me with customs authorities. I was under impression

that the gold chain which I took from Surat to Dubai was used by

me for wearing purpose and for personal use and thus there is no

need to declare the same with the customs authorities. I was not

aware about the procedures, rules, regulations and provisions of

Customs Law and hence I failed to declare 1O5 gram gold chain

with customs authorities that I had taken with me from Surat.

My intention was never to evade customs duty and I regret my

mistake. I am a law biding citizen and I always follow the law of the

land. I am not a habitual offender or carrier as the said incident

took place only first time. Further, my intention was never to cvade

customs duty and I regret my mistake.

The statement given by me has been wrongly quoted in impugned

OIO and false conclusion has been arrived at. Such misquoting of

statement by adjudicating authority is unpardonable and the

impugned OIO is liable to be set aside on this ground only.

The judgement referred in para 22 of the impugned OIO is not

applicable in my case. In para 22 of impugned OIO, the

adjudicating authority has given reference of judgement of Kerala

High Court in the case of Abdul Razak. In the said case, the

appellant is only a carrier i.e. professional smuggler smuggling

goods on behalf of others for consideration. However, in my case, I

am not neither a carrier, nor a professional smuggler smuggiing

goods on behalf of others for consideration. Also, no such allegation

has been made on me in the Show Cause Notice that I am a

carrier/professional smuggler. Ttrus, the judgement referred in para

22 of llne impugned OIO is not at all applicable in my case.

The judgement referred in para 23 of the impugned OIO is also not

applicable in my case. In para 23 of impugned OIO, the

,1

, '-]-Lt:r'l
'ti,i\,
j,:r.\
\:i*:

att
I

1,.

a
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adjudicating authority has given reference of judgement of

Samyanathan Murugesan. In the said case, there was concealment

of gold, however, in my case there is no concealment of gold as

discussed in para 9.5 above. Thus, the judgement referred in para

23 of the impugned OIO is also not at all applicable in my case.

Thc instruction dated i0.O5.1993 referrcd in para 24 of the

impugned OIO is in my favour. In para 24 of impugned OIO, the

adjudicating authority has given reference of instruction given by

CBIC vide letter F. No. 49515/92-Cus.VI dated 10.05.1993 wherein

it has been instructed that in respect of gold seized for non-

declaration, option to redeem the same on redemption fine under

Section 125 of the Customs Act, 7962 should be given where the

adjudicating authority is satisfied that there was no concealment of

the gold in question. In this regard, in my case, there is no

concealment of gold as discussed in para 9.5 above. Thus,

adjudicating authority should not have ordered for absolute

confiscation of gold chain but should have given option to redeem

the same on redemption fine under Section 125 of the Customs Act,

1962. Thus. the instruction dated 10.05.1993 referred in para 24 of

the impugned OIO is also in my favour.

The absolute confiscation of gold chain is wrong, hence option to

redeem the same on redemption fine under Section 1 2 5 of the

Customs Act, 1962 should have been given to me. ln this regard, it is

humbly to submit that the absolute confiscation of gold chain is wrong and

option to redeem the same on redemptlon fine under Section 125 of the

Customs Act, 1962 should have been grven to me. I rely on following

judgements and Board's instruction in this regard:

(i) Sapna Sanjeev Kohli Vs Commissioner of Customs, Airport,

Mumbai, CESTAT, West Zonal Bench, Mumbai (Court No. I)

2OO8 (.O2) LCXo393.

(ii) Dhanak Madhusudan Ramji Vs Commissioner of Cusioms.

(Airport) Mumbai, CESTAT, West Zonal Bench, Mumbai (Court Nii r I

tl 2oo9 (0r) LCX0089

(iii) Suresh Bhosle Vs Commissioner of Customs (Preventive) on 3

November, 2008 in the High Court of Calcutta

(i") T. Elavarasan vs The Commissioner of Customs (Airport) on

28 February 2OIl in the Madras High Court

(u) Board's instruction issued vide F. No. 495 /5 /92-Cus.YI,

dated 10-05-1993

In view of the submission as above, the absolute confiscation of

gold chain is wrong, hence option to redeem the same on

s/49-256/CUS/AHD t2024 -2s Page 8 of 27



redemption fine under Section 125 of the Customs Act, 1962 may

kindly be given to me. If option to redeem the gold chain on

redemption fine under Section 125 of the Customs Act, 1962 is not

possible, then option to redeem the same on redemption fine and

re-export should have been given to me.

He was not at all involved in the smuggling of gold chain, also

there was no concealment of gold chain in the neck area of my

body by me, moreover, not declaring the gold chain before the

customs authorities was just due to lack of knowledge on my part.

In view of the submission as above, it is humbly requested that no

penalty may kindly be imposed under Section 112 (b) of the

Customs Act, 1962 and oblige. In this regard, he relied upon the

decision in the case of Manju Tahelani Vs Principal Commissioner

of Customs, Ahmedabad passed by the Revisions Authority,

Government of India, Mumbai

In view of the submissions given in foregoing paras, in place of

absolute confiscation of gold chain, an option to redeem the same

on redemption fine under Section 725 of the Customs Act, 1962

may kindly be given to me and obiige. Further, under the

circumstances as discussed above, the said redemption fine may

kindly be kept as less as possible and oblige. Moreover, if option to

redeem the gold chain on redemption fine under Section 125 of the

Customs Act, 1962 is not possible then option to redeem the same

on redemption fine and re-export may kindly be given to me- Also,

no penalty may kindly be imposed upon me under the provisions of

Section 1 12(b) of the Customs Act, 1962 and oblige.

On the facts and under the circumstances of the case of the

Appellants, the Honourable Appellate Authority, may be pleased to

give an option to redeem the confiscation of gold chain on

redemption fine as less as possible under Section 125 of the

Customs Act, 1962. Also, if option to redeem the gold chain on

redemption fine under Sectior't 125 of the Customs Act, 1962 is not

possible then option to redeem the same on redemption fine and re-

export may kindly be given to me. It is further requested to drop

the imposition of penalty under Section 112(b) of the Customs Act,

1962.

.a

*

4. The appellant and Shri Surendra Gandhi, C.A., appeared for

personal hearing in virtual mode on 13.01.2026. They reiterated the

submissions made in the appeal memorandum'

5. I have gone through the facts of the case available on record,

grounds of appeal and submission ,made by the appellant at the time of

s/49-256lCUS/AHD I 2024 -2 5 Page 9 of 27



personal hearing. It is observed that the issues to be decided in the

present appeal are as under;

(a) Whether the impugned order directing absolute confiscation

of the impugned gold item i.e. one 24 carat gold chain (99% purity)

weighing 105.000 gms., haying market value of Rs.7,09,800/- and

tariff value of Rs.6,12,O45/- without giving option for redemption

under Section 125(1) of Customs Act, 1962, in the facts and

circumstances ofthe case, is legal and proper or otherwise;

(b) Whether the quantum of penalty amounting to Rs.

7 ,O9 ,8OO I - imposed on the appeilant, under Section 1 12 (b) of the

Customs Acl, 1962, in the facts and circumstances of the case, is

legal and proper or otherwise.

6. It is observed that the appellant, on the basis of profiling, having

Indian Passport No. R2627311 was intercepted by the officers of Customs,

Air Intelligence Unit (hereinafter referred to as "AIU") on arrival at

International Airport, Surat, on arrival from Sharjah by Air India Express

Flight No lX-172 on 17.03.2024 while he was attempting to exit through

green' channel without making any declaration to the Customs. The

officers asked the appellant whether he had anything to declare in reply to

which the appellant denied. Thereafter, the appellant was scanned with the

hand-held metal dctector. During scanning, a beep sound was heard when

the hand-held metal detector was passed over the neck of the appellant.

Upon frisking and physical search of the appellant, one metallic chain

weighing 105.00 gms, which appeared to be made of 24 carat gold, was

recovered from the appellant. The Government Approved Valuer, Shri

Vikasraj Juneja after examination and weighment of the said chain on his

weighing scale, certified that the same of 24 carat gold chain weigfririg '' 
-,i.->

1O5.O0O gms. having purity of 99%o. The market value of gold qham is, 
-i'. i :'

Rs.7,09,8O0/- and its Tariff value is Rs.6,12,045/-. The appellantiei]d +tlf.;ii,,
declare the said gold before Customs with an intention to escape pqi+.*1e, 

-_ 
.

of duty. These facts have also been confirmed in the statement ol'iliA: - ---
appellant recorded under Section 108 of the Customs Act, 1962 on the

same day. There is no disputing the facts that the appelant had not

declared possession of gold at the time of his arrival in India. Thereby, he

has violated the provisions of Section 77 of ltre Customs Act,7962 read

with Regulation 3 of the Customs Baggage Declaration Regulations, 2013.

These facts are not disputed.

6. 1

seized

I find that it is undisputed that the appellant had not declared the

gold to the Customs on his arrival in India. Further, in his
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statement, the appellant had admitted the knowledge, possession, carriage,

non-declaration and recovery of the seized gold. The appellant had, in his

confessional statement, accepted the fact of non-declaration of gold before

Customs on arrival in India. Therefore, the confiscation of gold by the

adjudicating authority was justified as the applicant had not declared the

sarne as required under Section 77 of th.e Customs Act, 1962. Since thc

confiscation of the seized gold is upheld, the appellant had rendered

himself liabte for penalty under Section 112 of the Customs Act, 7962.

6.2 I have also perused the relevant decisions of the Government of

India passed by the Principal Commissioner & ex officio Additional

Secretar5r to the Government of India. I find that the Revisionary Authority

has in all these cases taken similar view that failure to declare the gold and

failure to comply with the prescribed conditions of import has made the

impugned gold "prohibited" and therefore they are liable for confiscation

and the appellant is consequently liable for penalty. Thus, it is held that

the undeclared impugned gold item i.e. one 24 carat gold chain (99%

purity) weighing 105.000 gms., having market value of Rs'7,09,800/- and

tariff value of Rs.6,12,045/- are liable to confiscation and the appellant is

also liable to penalt5r.

6.3 In this regard, I also rely the judgement of the Honble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 20O3 (155) E.L.T. 423 (SC) wherein it is held that;

(a) if there is ang prohibition of import or export of goods

under the Act or ang other law for the time being in force, it unuld be

considered to be prohibited goods; and (b) thi-s uould not include ang

such goods in respect of uhich thb conditions, subject to ulhich the goods

are imported or exported, haue been complied with. This would mean

that if the conditians prescribed for import or export of goods are not

complied with, it u.tould be considered to be prohibited goods. ThLs tttould

also be clear from Section I I uhich empouers the Central Gouernmcnt to

:t3' hibit either 'absolutely' or 'subject to such conditions'to be fulfiLled

re or after clearance, as mag be specified in the notification, Lhe

ort or export of the goods of ang specified desciption. The notificcttion

be i.ssued for the purposei specified in sub-section (2). Hence,

prohibition of importation or exportation could be subject to certain

prescibed conditions to be fulfilled before or after clearance of goods. If

conditions are not fuliilled, it may amount to prohibited goods.. '......"

It is apparent from the above judicial pronouncement that even though

gold is not enumerated as prohibited goods under Section 11 of the
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Customs Act, 7962, but it is to be imported on fulfilment of certain

conditions, still, if the conditions for such import are not complied with,

then import of gold will fall under prohibited goods.

6.4 In respect of absolute confilscation of impugned gold item i.e. one 24

carat gold chain (99% purity) weighing 105.000 gms., having market value

of Rs.7,09,800/- and tariff value of Rs.6, 12,045/-, it is observed that the

adjudicating authority in the instant case re\ring on the decisions of

Ilon'ble Supreme Court in the case of Om prakash Bhatia Vs

Commissioner of Customs, Delhi 2OO3 (1S5) E.L.T. 425 (SC), Hon,ble

Kerala High Court in the case of Abdul Razak l2Ot2 (2ZS) EW 300 (Ker),

Honble High court of Madras in the case of samynathanMurugesan [2009
(2471 ELT 21 (Mad)1, Malabar Diamond Gallery Rrt. Ltd 12O16-T\OL_1664_

HC-MAD-CUSl,Honble High Couit of Madras in the case of p Sinnasamy

12016 (344) ELT 1i54 (Mad)l and Order No t7 /2Or9-Cus dated OZ. tO.2}tg
in F. No. 375/06/B/2O17-RA of Government of India, Ministry of Finance,

Department of Revenue - Revisionar5r Authority in the case of Abdul Kalam

Ammangod Kunhamu, Honble High Court of Delhi in the matter of

Rameshwar 'fiwari Vs. Union of India (2024) 17 Centax 261 (Del.) in the

impugned order, had ordered for absolute conJiscation of impugned gold

item i.e. one 24 carat gold chain (99% purity) weighing 105.000 gms.,

having market value of Rs.7, O9,8OO / - and tariff value of Rs.6, 12,045 / -.

6.5 I find that the Honble CESTAT, Allahabad has in the case of

COMMR. OF C. ItX. & S.T., LUCKNOW V/s MOHD. HALIM MOHD.

SHAMIM KHAN [2018 (359) E.L.T. 265 (Tri. - AI.] and in the case of

COMMISSIONDR OF C. EX. & S.T., LUCKNOW V/s ISLAHUDDIN KHAN

12018 (364) E.L.T. 168 (Tri. - All.l has held that only prohibited goods

cannot be released on payment of redemption fine and gold is not

prohibited goods under the Customs Act or any other law in force and

therefore cannot be absolutely confiscated in terms of section 125 of the

Customs Act, 7962 and upheld the order permitting release of such gold:on . ..

payment of redemption fine in lieu of confiscation : l

6.6 I have perused Section 125 of the Customs Acl, 1962 and the sar#...,:. ,, .

is reproduced as under:

SECTION 125, Otrttion to pag ftne in lieu of confiscation. 
- 

(1)

Wheneuer conft^scation of ang goods is authorised bg thb Act, the offtcer

<tdjudging it may, in the ca-se of any goods, the importation or

exportation whereof is prohibited under this Act or under ang other latu

for the time being in force, and shalt, in the co.se of ang other good.s, giue

'-/
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to the ouner of the goods [or, tuhere such outner is not knotun, the

person from ruhose posses sion or cistody such goods haue been seized,l

on option to poy in lieu of confiscation such fine as the said officer

thinks fit:

fProaided that where the proceedings are deemed to be concluded
'under the prouiso to sub-se'ction (2) of section 28 or under clause (i) of
sub-sectioi (6) of that section in reipect of the goods u.thich are not
prohibited or res{ricted, [no such fine shall be imposed] :

Prouided further thatl, without preiudice to the prouisions of the proui-so

to sub-seition (Z of dection 115, iuch fine shall not exceed the market
price of the gdoils" confiscated, less ii the ca-se of importcd goods the

du t g charg e able the reon.

ll2t Where anu fine in lieu of confiscation of qoods is imposed under
'sib-section ( ])."tlte ouLner of such cioods or thE person referred to in sub-
section (1), ;iaU, in addition, be liable to ang dutg and charges pagable
in respect of such goods.l

ft3) Wlrcre the fine imposed under sub-section (1) is not paid within a

period of one hundred and twentg days from the date of option giuen

thereunde4 such option shall become uoi.d, unless an oppeal against

such order is pending.

Explanation. - For remoual of doubts, it is herebg declared that in
cies uhere an order under sub-section (1) ho-s been passed before the

d.ate on tuhtch the Finance Bilt, 2018 receiues the assent of the President

and no appeal is pending against such order as on that date, the option

und.er siid sub-siction mag be exerclsed within a period of one hundred

and ttuentg dags from the date on uhich such a,ssent i's receiued'l

A plain reading of the above section shows that the Adjudicating Authority

has no discretion in respect ofgoods which are not prohibited goods and he

is bound to give an option of redemption. In case of prohibited goods, the

Adjudicating Authority may allow redemption or may not al1ow redemption.

6.Tlnthisregard,IrelyuponthedecisionofHon'bleHighCourtof

AtlahabadinthecaseofCOMMISSIONEROFCUS',ALIGANJ,LUCKNOW

V/s RAJESH JHAMATMAL BHAT 12Q22 (382) E.L'T' 345 (Al1'l wherein the

Honble High Court has held that G61d does not fall within the category of

,prohibited goods, and upheld th6 decision of Hon'ble Tribunal and

commissioner(Appeal) that the gold is not a prohibited item, it should be

(3r
d for redemption in terms of Section 125 of the Customs Act' 1962'ere

+
E

.tr
.t^

Hon'bleHighCourthadupheldthedecisionofHon'bleTribunal

reintheHon,bleTribunalhadupheldthedecisionofCommissioner

peal) wherein 4076 grarrrs of gold bars recovered from the specialiy

designed cavities made in the shoes, valued at Rs. 1 ,09,98,018/- was

allowed to be redeemed on pa5rment of redemption fine and penalty' The

Hon'bleTribunalhadreducedtherqdemptionfinefrom25'OO'00O/-toRs

15,OO,OO0/-andpenaltywasalsord,{ucedfrom10,O0,0OO/-to5'O0'O00/-
Lr

as ordered by the Commissionel; (eppeal)' The Hon'bie High Court

observingthatgoldwasnotprohibitedundertheForeignTradePolicyor
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any other law for the time beipg in force and, therefore, there is no

sufficient ground for absolute cor{fiscation of the gold upheld the decision

of Hon'ble Tribunal. The relevant i..u. u." reproduced as under:

2O. Moreouer, we find that in the order dated 27-8-2O 18, the

Commissioner (Appeals) has held that the i rto old not

prohibited under the Forei.qn Trade Pol icu or arul other latu for the time

beino LN rce an therefore. there is no t oround for absolutesu

confLscation of the qold. Thi.s finding has not been reuersed by the

I'ibunal as the Tibunal has affirmed the order passed bg

Commbsioner (Appeals). Nothing has been placed before thi.s Court to

establish that thb finding of the Commissioner (Appeals) i"s wrong or

erroneous and that gold falls uithin the category of 'prohibited g

Therefore, u.te proceed to decide the appeal on the factual pre

Gold does not fall u.tithin the category of 'prohibited goods'.

21. Section 125 of the Act deals with confiscation of tLDo seDarate

cateao rles ofaood.s. It prouides that in the case of ooods, the importation

or exportation uhereof is prohibited under the Act or under arut other

latu for the time beinq in fo rce the Officer adiudicatino mou oiue an

option to pau in lieu of confbcation such fine as the said officer thinks

fit. Hotueuer, in case of anu other qoods, the officer adiudicatinq shall

qiue an option to pau in lieu of confi,scation such fine as the said officer

thinks fit. The Commissioner (Appeals) has held that the gold is not a

prohibited item, it should be offered for redemption in term^s of Section

lr
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"19. Hauing giuen our thoughtful consideration to the iual submission

made on behalf of the parties, ue find that although as per the

proubions contained in Sectbn 2(1) of the Act, the Commissioner

(AppeaLs) or the Appellate Trtbunal are not included within the definition

of the tenn "adjudicating authoritg" and, therefore, theg cannot exercbe

the pouers uested in the "offrcer. adjudgtng" but the pouer confened by

Section 128A(3)(a) of the Act to omodifu' the deci,sion or order appealed

against, is not at all curtailed. bg Section 2(1) of the Act and. thus, in our

considered. opinion, the CommiSsioner (Appeal.s) has not exceed.ed. his

jurisdiction uhile modifging the ord.er passed" by the 'ad.judicating

authoitg". The submbsion of Si Seth that Section 2(1) if the Act is a

special prouision and Section 128A i-s a general proubion, i.s fallacious is

thb case for the reason that proubbns of the entire Act haue to be taken

into consideration in their entiretV to decipher the exact scheme of the

Act as contemptated bg the Legi.dlature.



,i

22. In uiew of the aforesaid dr-Spussion, our qnslDer to the first

substantial questton of law framed in this Appeal is that the AdditionaL

Commissioner, Customs (P.) Commbsionerate, Lucknow had passed the

order of confi.scation of Gold without taking into consideration the fact

that Gotd i.s not a prohibited- item and, therefore, it shoutd be offered for

redemption in term.s of Section 125 of the Act and thus the Customs

Exci.se & Seruice Tax Appellate Tibuna| Allahabad has not committed

anA error in upholding the order dated 27-8-2O1B passed bg the

Commi.ssioner (Appeals) holding that Gold is not a prohibited item and,

therefore, it should be offered for redemption in term.s of Sectton 125 of

the Act."

6.8 I {ind that the Hon'ble CESTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.T., Surat-II Vs Dharmesh Pansuriya [2018

(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Honble High Court

of Madras in the case of Commissioner of Customs (Air) Chennai-I Vs P'

Sinnasamy 12016 (3441 E.L.T. 115a @ad)l and the decision of Honble l-ligh

Court of Bombay in the case of Cornmissioner Vs Alfred Menezes 120O9

(242) E.L."l. 33a @om)], and were of the view that in case of prohibited

goods as defined under Customs Actl 1962, the adjudicating authority may

consider imposition of fine and ireed not invariably direct absolute

confiscation ofthe goods. The relevant paras are reproduced hereunder:

"8. It i.s the argument of the Reuenue that under the aforesaid

prouisiory once the goods in question are prohibited goods under the

Act, no discretionary power is left uith the adjudicating authoitg for

imposition of fine. We are afraid that the said plea of the Reuenue mag

not find support from the principle of taw laid down bg the Hon'ble

Bombay High Court in the case'of Alfred Menezes case (supra). Their

Lordships after analyzing the said proui.sion of Sectton 125 of the

Cusfoms Act obserued. as folLotusi

I S. tt i.s, therefore, clear that Section 125(1) deals utith two

situatiotrs (1) the importation and exportatian of prohibited goods and

(2) the importation and exportation of ang other goods. Insofar as

importation or exportation of prohibited good's, the expressian used is'

that where the goods u-nre confiscated, the officer "mag". In the ca'se of

ang other goods, u-thich are confiscated, the olficer "shall".

4. It is, therefore, clear that insofar as the prohibited goods are

concented, there is discretion in ,the officer to releo.se the confi.scated

dA

at

,
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goods in terfiLs as set out. therein. Insofar as other good_s ore

concerned, the officer is bound to release the goods. In the instant

case, we are concemed w.ith prohibited goods. The officer has

exerci.sed his di.scretion. The'Tibunal l29pg._123{ dJJ._SEZ gn. -

Mum.)l has upheld the order of_,the adjudicating offtcer.

9. Thi.s pinciple i.s loter'follouLed by the Hon'ble Mad-ros High

Court recentlg in P. Sinna.samg's case (supra). Thus, in uiew of the

aforesaid pincipte, euen if the good-s in question are consid.ered. a,s

prohibited, good.s as d.eJined. tlnd-er the Custom.s Act, the adjudicating

authoifu mag consider imposition of fine and need not inuaiably

direct obsolute conJiscation of the goods. In these prembes, thus to

consider the bsue raised at the bar that uhether the gold bars

remoued from the Unit in SEZ utithout pennbsion and contrary to the

Circulars issued bg RBI and, Customs, became prohibited goods, or

otherube, in our ui.eu-t, becomes more an academic exercise and hence

need not be resorted. to.

70. The other argument aduanced bg the Ld. AR for the Reuenue i,s

that in uieu of the judgment of Hon'ble Madra.s High Court in p.

Sinnasamg's case, discretion conferred under the proui"sion cannot be

arbitrarg and it is to be exerci.sed in judicious manner. From the finding
of the Ld. Commbsioner, we notice that euen though he has not

consi.d-ered the goods as prohibited ones, obseruing it in the sense that

these are not armq ammunitions, narcotic substance, but after

examining the fact that the gold bars u-lere imported for its authorized

use in the SEZ and after consideing other extenuating circum.stances,

exerci.sed, di,scretion in d.irecting confiscation of the gotd bars remoued.

unauthorizedly from the SEZ Unit utith option to redeem tlLe same on

paAment of fine. We find that in P. Sinnasamyt case (supra), the 
.

odjudicating authoitg has directed" absolute confi.scation of thg,gold

smugg\ed into lhe country, which was set o,sid.e bg the TibunaL,, wttft'.;ti';-;.

direction to the adjud.icating authoitg to constd.er imposition '€ fri.",

tuhich did. not find. fauour from the Hon'ble High Court. Their Lordships -.

obserued. that once the ad.judicating authoitg has reasonablg and '

correctlg applied the discretion, it is not open to the Tribunal to giue

positiue direction to the adjudicating authoity to exerci-se option in a
particular manner. Euen though the facts and circumstances in the said

ca.se are different from the present one, inasmuch a.s in the said- case

the Commissinner has directed absolute confiscation, but in the present

case option for pagment of fine u_las extended bg the Commissioner;

hou.teuer, the principle laid doun therein is deftnitelg applicable to the

present case. Therefore, u.rc do not find meit in the contention of the
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Reuenue that the Adjudicating authoitg ought to haue directed absolute

confi,scation of the seized goods."

6.9 I have also gone through the judgement of Honlcle Tribunal in the

case of Commissioner of Cus. & C'Ex., Nagpur-l Vs Mohd Ashraf Armar

t2}lg (369\ E.L.T. 1654 (Tri Mumbai)l wherein the Hon'ble Tribunal, after

considering the decision sf Hon'ble Supreme Court in the case of Om

Prakash Bhatia Vs Commissioner of lCustoms, Delhi 2003 (155) E.L.T. 423

(SC), has upheld the order of Comr4issioner (A) who set aside the order of

absolute confiscation ordered by the adjudicating authority and allowed

redemption of 1200.950 gm of concealed gold valued atRs. 27,02,137 l- on

paSrment of fine of Rs 5,50,000/-. The relevant paras are reproduced

hereunder:

"4, We haue perused the co.se.. record as well as judgment passed

by the Hon'ble Supreme Court, Delhi in Om Praka,sh Bhatia's case'

Releuant interpretation of "prohibited goods", as made in para 9 of the

said judgment is reproduced below for readg reference:

" From the aforesaid definitbn, it can be stated that (a) if there is ang

prohibition of import or export of gpods under the Act or ang other law

for the time being in force, it unuld be considered to be prohibited

goods; and (b) thi-s utould not include any such goods in respect of

u.thich the conditions, subject to uhich the goods are imported or

exported, haue been complied uith. This u-nuld mean that if the

conditions prescribed for import or export of goods are not complied

with, it unuld be considered to be'.prohibited goods. This unuld also be

clear from Section I 1 tuhich empowers the Central Gouernment to

prohibtt either 'absolutely' or 'subiect to such conditions' to be futfilled

before or after clearance, as mag,: be speciJied in the notification, the

import or export of the goods;' of ang specified desciption' The

noffication cqn be issued for the purposes specified in sub-section (2)'

Hence, prohibition of importation or exportation could be subject to

rtain prescibed conditians to be fulfilled before or after clearance of

ds. If conditions are not fulfilled, it maA amount to prohibited goods'

r-s is also made clear bg this Court in Sheikh Mohd. Omer u' Co lle ctor
*

Custom.s, Calcutta and Others [(1970) 2 SCC 728] u'therein it was

contended that the expression 'prohibition' used in Section 111(d) must

be considered as a total prohibition and that the expresston does not

bring within its fold. the restictions imposed bg clause (3) of the lmport

(control) ord-er, 1955. The Court negatiued the said contention ancL helcl

Ihus:

'...What ctause (d) of Section 111 sags is that ang goods ulhich are

s/49-256/CUS/AH D 12024 -25
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imported or attempted to be 'imported contrary to ,,ang prohibition

imposed bg ang law for the timp being in force in this country,, i.s liable

to be conflscated. "Any prohibition" refened to in that section applies to

euery tApe of " prohibition". That prohibitton mag be complete or partial.

Any restriction on import or export is to an extent a prohibition. T:he

expression "anq prohibition" in Section 1l l(d_) of the Cusfoms Act, 1962

inc\udes restrictions. MereLg because section 3 of the Imports and,

Exports (Control) Act, j947, uses three d.ifferent expressions

" prohibiting ", "resticting" or,,otheru_toe controlling", De c(tnnot cut

dou,n the amplitude of the unrQ' .any prohibition" in Section I 1 1(d) of
the Act. "Ang prohibition,, meartrs euery prohibition. In other u,torcls all
tgpes of prohibitions. Restnctions is one tgpe of prohibition. From item

(l) of Schedule I' Port IV to Import (control) ord-er, i9ss, it is crear that
import of liuing animaLs of all sorts is prohibited-. But certain exceptions

are prouided for. But nonetheless the prohibition continues',.

5. Coing bg the bare reading of the said interpretation, it can be

said thot in the definition of prohibited- good.s in terms of section 2(33)

of the Customs Act, 1962, ang such good-s meons ang such resticted
and prohibited goods and not ang other good-s. It is in this contest the

u.thole analgses of prohibited good.s b made by the Hon'ble Apex Court

and not in respect of ang other goods other tlt-an prohibited_ and-

resticted goods. Gold being a permitted good.s for importotion, cannot

be said to be resticted goods in applging such an interpretotion but
' ceiling on the maximum quantitg that could be imported could- neuer be

equated with restriction or prohibition to such importatton. Ad-mitted.tg,

appellant's intention to euade dutg bg suppressing such import is

apporent on record for which Commissioner (Appeals) has ightlg
confirmed. fine and penaltg under releuant prouisions of the Customs

Act but absolute confi.scation of gotd, u-hich is permitted, to be imported-

to India, solely on the ground that it tuas brought in concearment cannot

be said Lo be in conJirmitA to law or contrad,ictory to dccision of Hon,bLc

Apex Court giuen in Om Prakash Bhatia,s case. Hence the ord-er.

6. Appeal i.s dismi.sscd and the Order in-Original No..

1/SBA/JC/CUS/2O14, dated 2Z-S-2O14 passed bg the Commissioner

(Appeals) is herebg conJirmed.',

6.1o It is further obse.ed that in respect of absolute confiscation of gold

bar, the judgment pronounced on 05.05.2023 in respect of Civil Misc.

Review Appiication No. 156/2022 fi1ed at Honble High court of Allahabad

sitting at Lucknow, by the commissioner of customs, Lucknow is relevant

wherein the Hon'ble High Court has upheld the decision of Honhle
Tribunal who had upheld the decision of commissioner (Appeals) that gord
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is not prohibited item, it shouid ffered for redemption in terms of

Section 125 of the Customs Acl,l962 and thus rejected the review

application Iiled by the Commissioner of Customs, Lucknow . The relevant

paras of the judgment are reproduced hereunder:

'16. In the present case, the Commissioner (Appeals) has held

that the gold i.s not a prohibited item, it should be offered for

redemption in term-s of Section 125 of the Act. The TibunaL has

recorded that the respondents had brought impugned Gold from

Bangkok to Gaya Internationdl Airport ulithout declaing the same to

Customs Authorities and there uLos nothing to explain as to hou,t the

Customs authoities posted dt Gogo International Airport could not

detect such huge quantit7 of gold, being remoued. from Gaya

International Airport bg pa.ssengers on their arriual and- there utas no

explanatian as to how the respondents procured gold before theg

were intercepted at Mughalsarai Railu,ng Statiort and the Tribunal

has di,smissed the AppeaLs for.the aforesoid reasorl and has affirmed

the order pa.ssed bg the Coitmi.ssioner (Appeals) holding thot the

import of gold. tDcrs not prohibited under the Foreign Trade Policg or

ang other lau and, therefore, there is no sufficient ground for

absolute conftscation of the gold.

17. Nothing was placed befo this Court to challenge the finding of

eo

re

:aa
(:i'{

the Commi.ssioner (Appeals), int"n uas upheld bg the Tibunat, that

Gotd b not a prohibited itei, and nothing was placed before thi's

Court to establish that this ilnding of the CommLssioner (Appeals)

was wrong or er-roneous.

c ns.,
{:{V
{:fl}
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18. Euen if the goods in questbn had been brought into India without

foltowing the conditinns prescribed therefore and those fall uithin the

category of prohibited conditian, Section 125 of the Act prouides that

the Adjudicating Offrcer mag giue to the owner of such goods an

option to pag fine in linu of confrscation. Section 128 A of the Act

confers potters on the Commi.isioner (Appeailsl to pass such order, as

he thinks just and proper, ionfirning, modifying or annulling the

d.ecision or ord.er appealed against. In the present case, the

Commi.ssioner (Appeak) has modified the order of absolute

confiscation bg imposing penalty in lieu thereof, uthich utas uLeLl

uithin his pou.ter as per Sectidn 128 A. The Tibunot has affinned the

order of the Commissioner '1,(Appeal"s). This Court di-smissed the

].
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further Appeal ftled by the Department, finding no illegalitg in the

judgment possed bg the Trtbunal.

19. In uieut of the aforesaid discussion, we are of the uieut that the

order pa,ssed by this Court refusing to interfere with the aforesaid

order pa,ssed bg the Tibunal does not suffer from any error, much

less from an error apparent on the foce of the record.

20. The reuiew application lacks merits and, accordinglg, the same is

drsm is-sed. '

6.1 1 Further, It is observed that in the decision vide Order

No.355/2o22-cus (WZ)/ASRA/MUMBAT, dated oT.t2.2o22 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

India, the Honble Revisionary Authority, after going through the details of

the case wherein the passenger had brought 02 gold bars of O1 kg each

and 02 gold bars of 10 tolas eacli totally weighing 2233.2 grams wrapped

with white coloured self-adhesive marking tape and concealed in both the

watch pockets of black coloured trousers worn by him, relying on various

decisions of High Court and Apex Court, has a,llowed gold to be redeemed

on paJrment of redemption fine. The relevant paras of the order are

reproduced hereunder:

"16. Once goods are held to be prohibited, Section 125 still prouided

discretion to consider relea.se of goods on redemption fine. Hon'ble

Supreme Court in case of M/s Raj Grou Impex (CML APPEAL NO(s).

2217-2218 of 2021 Arbing out of SLP(C) Nos. 14633-14634 of 2020-

Order dated 17.06.2021) has laid doun the conditions..and

circumstances under which sitch discretion can be used. The

reproduced belou:

same are

\

71. Thus, uhen it comes to discretion, the exerci-se thereof has t",pg-: 
:.- . 

,

guided bg lau-t; has to be according to the rules of rea.son and justice;

and has to be based on thd releuant considerations. The exerci,se of

di-scretion i.s essentialLg the discernment of uhat i.s right and proper;

and such discernment is the citical and cautious judgment of uhat is

correct and proper bg differentiating betueen shadow and substance as

also betuleen equitA and pietence. A holder of publb office, ulhen

exerci.sing di.scretion conferred bg the statute, has to ensure that such

exercise is in furtherance of mplishment of the purpose underlging

conferment of such power: The requirements of rea.sonableness,
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rationalitA, impartialitg, fairness and equitg are inheren.t in any exerci.se

of di,scretion; such an exercise can neuer be according to the piua.te

opinion.

71.1. It i:s hardly of ang debate that discretion has to be exercLsed

judicioustg and, for that mdtter, all the facts and all the releuant

surrounding factors as also the implication of exercise of discretion

either tuay haue to be properlg weighed and a balanced deci.sion is

required to be taken.

1 7. 1 Gouenrment further obserues that there are catena of

judgements, ouer a peiod of time, of the Hon'ble CourLs and other

fontms uhich haue been categoical in the uiew that qrant of the option

of redemption under Section 125 of the Customs Ac| 1962 can be

exerci,sed in the interest of justice. Gouernment places reltance on some

of the judgements as undet

(b) The Hon'ble High Court of Jud'icature at Madra,s, in the

judgem.ent in the case of Shik Mqstani Bi us. Principal Commissioner of

Customs, ChennaiJ [2O17(345) A.t.f. ZOI (Mad) upheld the order of the

Appellate Authority altouing re-e{port of gold on payment of redemption

.fine

(c) The Hon'ble High Court of Kerala at Ernakulam in the case of

R. Mohandos us. Commissi oner of Cochin [2O16(336) E'L.T 399 (Ker)]

has, obserued at para B that "The intention of Section 125 is that, after

udication, the Customs Authoitg i-s bound to release the goods to

ny person from u,those custody such goods haue been seized' ' '"

(d) Al.so, in the co'se of Uninn of India us Dhanak M Ramji

[2010(252) E.L.T. A1O2 (SC)], thd Hon'ble Apex Court uide its judgement

d"ated O8.O3.2}1O upheld the deci-sion of the Hon'ble High Court of

Judicature at Bombay [2009(248) E.L.T. 127 (Bom)], and approued

redemption of absolutelg confiscated goods to the passanger'

(3r

,r\s
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(a) In the case of Commi.siioner of Customs, Aliganj, Lucknou-t us

Rajesh Jhamatmal Bhat 2O22(382) E.L.T. 345 (AU), the Lucknow bench

of the Hon'bte High Court of Allahabad, has held at para 22 thot

"Customs Exci,se & Seruice Tax Appellate Tri.bunal, Allahabad has not

committed anA enor in upholding the order dated 27-8-2O18 pa-ssed by

the Commi.ssioner (Appeal,s) holdittg that Gold is not a prohibited item

and, therefore, it shoutd be offered for redemption in term's of Section

125 of the Act."



18.1 For the reasons cited aboue, Gouernment jinds that this is not

a case of impersonation as copstrued by the louer authoities. Atso, for
the reasons cited aboue, it would be inappropiate to term the appellant

as habitual offender. In the i):-stant case, the impugned- gold bars were

kept bg the opplicant on his person i.e., in the pockets of the pants ulorn

by him. Gouernment obseruesi,that sometimes passengers resort to such

innouatiue methods to keep tt[bir ualuables / precious possessions sale.

Also, consid.ering the bsue oJ paitg and fairness as mentioned- aboue,

Gouernment finds that this i.s a case of non-d.eclaration of gold,.

18.2 Gouernment finds that all these facts haue not been properlg

consid-ered bg the louter authorities u.thile absolutelg conflscating the

(O2) two FM gold bars of I kg, each and tLUo gold bars of 10 tolos each,

totatlg weighing 2233.2 grams and ualued at Rs 58,26,977/-. Also,

obseruing the rotio of the'. judicial pronouncements cited- aboue,

Gouernment anriues at the conclusion that decision to grant the option of

redemption unuld be appropriate in the facts and circumstances of the

instont case. Therefore, the Gouernment maintains confi.scation of gold

bars but allou.ts the impugned. gold bars to be redeemed on paAment of

a redemption fine.

19 The Gouernment finds that the penaltA of Rs 6,00,000/ -

imposed under Section 1 12 (a) & (b) bg the original authoitA and

upheld bg the AA is commensurate with the omi.ssion and commissions

committed. Gouernment finds the quantitg of the penaltg as appropriate.

20. In uieu.t of the aboue, the Gouernment modifies the OIA possed

bg the AA to the extent of absolute confiscation of the gold bars i.e. (02)

two FM gold bars of I kS each and tuo gold bars of 1O tolas each,

totaltg ueighing 2233.2 grams ond ualued at Rs 58,26,977/ - and

grants an option to the applicant to red.eem the same on pagment pf ii:-

redemption fine of Rs 12,OO,OO0/ - (Rupees Tu.telue LakL-s onlg).

penalty o.f Rs

sustained.

6,00,000/- imposed bg OAA and upheld bg ,M

21 Accordinglg, Reui-sion Application i,s decided on the aboue

terms. "

6.12 Further, It is observed that in the recent decision vide Order No

516-s17/2O23,CUS (WZ)/ASRA/MUMBAI, dated 30.06.2023 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

India, the Honble Revisionary Aulhority, after going through the details of

the case wherein the passenger was wearing brown coloured cloth belt
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fastened around her abdomen and When the belt was cut open resulted in

recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 2800 grlrns (gross). The Honble revisionary

authority relying on various decisior,rs of High Court and Apex Court, has

allowed gold to be redeemed on payment of redemption fine. The relevant

paras of the order are reproduced hereunder:

"10. Once goods are held to be prohibited, Section 125 still prouided

discretion to consider release of goods on redemption fine. Hon'ble

Supreme Court in case of M/s Raj Grow Impex (CIVIL APPEAL NO(s)'

2217-2218 of 2021 Arising out of SLPcJ: Nos. 14633-14634 of 2O2O'

Order dated 17.06.202 1) ha5 laid doutn the conditions ond

circum,stances under uhich such discretion can be used' The same are

reproduced belou:

71. Thus, uhen it comes to discretion, the exercise thereof has to be

guided bg law; has to be according to the rules of reason and justice;

and has to be based on the releuant considerations. The exercise of

discretion is essentiallg the discernment of u.that i.s rlgl'Lt and proper;

and such discernment is the citical and cautious judgment of u-that is

correct and proper bg differentiating between shadottt ancl substance as

also bettueen equitg and pretence. A holder of public offbe, uhen

exercising di,scretion conferred bg the statute, has to ensure that such

exercise is in furtherance of accompli.shment of the purpose underlging

conferment of such pouer. The requirements of reasonableness'

rationatitg, impartialitg, fairrless. and equitA are inherent in any exercise

of di,scretion; such an exercise can neuer be occording to the priuote

opinion.

71. 1 . ft is hardty of any debate that discretion hos to be exercbed

judiciouslg and, for that mattZr, all the facts and all the releuant

surrounding factors as also the impltcation of exercise of discretion

either uay haue to be properlg, weighed and a balanced decision' is

required to be Laken.

1 1 . A ptain readirLg of Section 1 2 5 shouts that the Adjudicating

Authoritg is bound to giue an option of redemption u-then the goods are

not subject to ang prohibition. Irl, case of prohibited goods, such o^s, the

gold,, the Adjudicating Authoritg.laag allow redemption. There b no bar

on the Adjudicating Authority allouing redemption of prohibited goods.

This exerci.se of discretion uill depend on the nature of goods and the

nature of prohibition. For instance, spuious drugs, arms, ammunition,

.hazardous goods, contaminated, flora or fauna, food tuhich does not

et the food safetg standards, etc' are harmful to the society tf

lowed to find" their uLag into the domestic morket' On the other hand,

teo.se of certain goods on redemption fine, euen though the some

ecornes prohibited as condition of import h

t l,arge. Thus,

aue not been satisfied, may

not be harmful to the societA o Adjudicating Authoity can

allout redemption under Section l25 of ang goods which are prohibited

either under the Customs Act or .anA other latu on pagment of fine.

I

12. 1 Gouernment further I,pserues that there are catena of
judgements, oner a period of time, of the Hon'ble Courts and other

(3rd

t
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(a) In the case of Commissioner of Customs, Aliganj, Lucknou us

Rajesh Jhamatmal Bhat 2022(382) E.L.T. 345 (All), the Lucknow bench

of the Hon'ble High Court of Allahabad, ho.s held at para 22 that
"Customs Excise & Seruice Tdx Appellate Tibunal, Allahabad has not

committed anA error in upholding the order dated 27-8-2018 passed bg

the Commissioner (Appeals) holding that Gold i-s not o prohibited item

and, therefore, it should be offered for redemption in terms of Section

125 of the Act."

(b) The Hon'ble High Court of Judbature at Madras, in the
judgement in the cose of ShikMastani Bi us. Principal Commissioner of
Customs, ChennaiJ [2017(345) E.L.T. 201 (Mad) upheld the order of the

AppelLate Authoritg allowing re-export of gold on pagment of redemption

fine.

(c) The Hon'ble High Court of Kerala at Ernakulam in the case of
R. Mohandas us. Commissioiter of Cochin [2O16(336) E.L.T. 399 (Ker)]

ha-s, obserued at para 8 that'"The intention of Section 125 is that, after

adjudication, the Customs Authoritg is bound to release the goods to

ang person from u.those custodg such goods houe been seized...."

(d) Also, in the case c;7 Uninn of India us Dhanak M Ramji

[2O1O(252) E.L.T. A1O2 (SC)],',the Hon'ble Apex Court uide its judgement

dated O8.O3.2O1O upheld the deci.sion of the Hon'ble High Court of
Judicature at Bombay [2OO9(248) E.L.T. 127 (Bom)], and approued

redemption of ctbsolutely conft!;cated goods to the passanger.

12.2 Gouernment, obseruing the ratios of the aboue judicial
pronouncements, arriues at the conclusion that decision to grant the

option of redemption would be appropriate in the facts and

circumstances of the instant case.

t3 GouerrTment notes that the quantitg of impugned gold dusl -..
(conuerted into bars) under import, is neither substantial np., 

, 
in. 

.

commercial quontitg. The oppillant cloimed otunership of the imlupyet .i;i
gold and stated that the same was brought for marriage purpose. .Therd: .' '
are no other claimants of the said gold. There i,s no allegation that the

appeLlants are habituol offenders and uas inuolued in similar offenee. 
-,

earlier. The fact of the case indicates that it i.s a case of non-declaration

of gold, rather than a case of smuggling for commercial considerations.

The absolute confiscation of the impugned gold, leading to

dispossession of the go\d in the instant case is therefore harsh and not

reasonable. Gouernment considers granting an option to the appellant to

redeem the gold on paAment of a suitable redemption fine, as the same

would be more reasonoble and judbious.

14. In uiew of aboue, the Gouernment modiJies the impugned order

of the Appellate Authoitg in respect of the impugned gold seized from
the appellant. The seized. gold from the appellant 1 i.e. impugned gotd

bars u,rcighing 1417.6189 grams with puitg of 994.4O%o and Oi muster
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forums whbh haue been categoical in the uieuL that grant of the option

of redemption under Section- 125 of the Custom,s Ac| 1962 can be

excercised in the interest of jistice. Gouernment places reliance on some

of the judgements as under:



weighing 19.1384 grams ruith puity of 981.40%, totally weighing

1478.3415 grams and totallg ualued at Rs 41,O7,735/- i.s alloued to be

redeem.ed on paAment of a finQ of Rs 8,1O,OOO/- (Rupees Eight Lakh

TenThousand onlg)." 
I

6.13 Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of Indi{ in the Order No 38O 12122-CUS

(WZ)/ASRA/MUMBAI, dated 14.12i2O22, wherein the applicant was

carrying 27O grams of gold dust which has been ingeniously concealed by

pasting it with glue in between two t shirt worn by him, had finally held

that since the appellant is not a habitual offender and was not involved in

the similar offence earlier and it is a case of non-declaration of gold, rathcr

than a case of smuggling for commercial considerations. With this

observation absolute coniiscation was set aside and gold was allowed to be

redeemed on payment of redemption fine

6.14 Further, the PrinciPal

Secretary to Government of

& ex-of{icio Additional

Order No 67 12O23-CUS

Commissioner

India in the

t:li4

(WZ)/ASRA/MUMBAI, dated 3O.01'2Q23,on recovery of two gold bars of O1

kg each and 02 gold bars of 10 tolas each concealed in the pant worn,

totally weighing 2232 grams valued at Rs 58,23,846/- upheld the decision

of Appellate Authority allowing redemption of gold bars on paSrment of

redemption fine of Rs 11,O0,OOO/- a4d upheld the penalty of Rs 6,OO,000/-

imposed by the Original Adjudicating Authority and upheld by the

Appellate Authority observing that the concealment was not ingenious, the

passenger was not habitual offender and involved in the similar offence

earlier, there was nothing on record that he was part of an organised

smuggling syndicate. The Governmexrt found that this was a case of non-

declaration of gold and held that a-bsolute conhscation of the impugned

gold leading to dispossession of gold would be harsh and not reasonable.

with this observation the order of Appellate Authority granting an option to

redeem the gold on pa5rment of redemption fine was upheld

Further, the Principal Commissioner & ex-officio Additional

etary to Government of India in the recent decision vide Order No

024 CUS (WZ)/ASRA/MUMBAI, dated 24.01 .2024' in the case of Mr

mani Asif Abdwl Aziz wherein the passenger had kept three gold

5

,
{

SIFr{
adiwali chains and two gold pendants in a transparent plastic pouch kept

in pant pocket totally weighing 12OQ grams of 24 kt having 999'0 puritv

valued at Rs. 35,22,816/- (Tariff valie) and Rs. 39,02,400/- (Market value)

had finally held that since quantum of gold is not commercial and the

applicant was in possession of invoice for purchase of gold jewellary,

concealment was not ingenious, thei passanger is not a habitual offender
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and was not involved in the sim ar offence earrier and not a part of -

organised smuggiing syndicate, it is a case of non-declaration of gold,

rather than a case of smuggling :for commercial considerations. with this
observation absolute conhscationir;vas set aside and gold was allowed to be

redeemed on pa5,,rn ent of redemptidn fine.

6.16 in view of above decisions of the principal Commissioner & ex_

officio Additional Secretary to Government of India, I am of the considered

view that in present case also there is no ailegation that the appellant is
habitual offender and was involved in similar offence earrier. The appellant
was not a part of organised smuggling syndicate. The appellant during
adjudication as recorded in the impugned order submitted that he is a
small businessma.n and not familiar with customs law and procedures. He

purchased the gold chain for sole personal use. He claimed ownership of
the gold chain and ready to pay appropriate customs duties and penalty as

proposed. 'I'hus, there is no dispute in respect of the ownership of the
seized gold. Thert: is nothing on record to suggest that the concealment

was ingenious as the seized gold was recovered during frisking. The

investigation of the case has not brought any smuggling angle but the
investigation suggest that this is case of non-declaration of gold with
intention of non-payment of Customs duty. Further, a copy of appeal

memorandum was forwarded to the adjudicating authority for his comment

and submission of case laws on similar matter but no reply was received

til1 date. The fact of the present case also indicates that it is a case of norr-

declaration of gold, rather than a case of smuggling for commercial

consideration. The absolute confiscation of impugned go1d, leading to
dispossessron of the gold in the instant case is, therefore, harsh. Therefore,

following the decisions of Principal commissioner & ex-officio Additionar .., .

Secretary to Gove:nment of India, the decision of Hon'ble High Court,tof .

Allahabad sitting at Lucknow in the Civil Misc Review Application No 
,. . , _

156/2022 filed by commissioner of customs, Lucknow, and the decision of '.''' 
'

Hon'ble Tribunal, Ahmedabad and Mumbai as detailed in the above pilki.
'\i" I

I am ofthe considered view that the absolute confiscation of impugned goid'-

item i.e. one 24 carat gold chain (99%o purity) weighing 105.000 gms.,

having market value of Rs.7,O9,80O/- and tariff value of Rs.6,12,O45/_ is

harsh. I, therefore, set aside the absolute confiscation ordered by the
adjudicating authority in the impugned order and allow redemption of
impugned gold item i.e. one 24 carat gold chain (99% purity) weighing

105.000 gms., having market value of Rs.7,09,800/_ and tariff value of
Rs.6,12,045/-, on payrnent of fine of Rs 1,25,000/- in addition to the duty
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chargeable and any other charges payabie in respect of the goods as per

Section 125(2) of the Customs Act, 1'962.

6.16 Further, in respect of imfojsition of penalty amounting to Rs
'f

7,Og,8OO/- on the appellant for non'declaration of impugned gold item i'e'

orte 24 carat gold dnatr. (99%o purity) weighing 105.OOO gms', having

market value of Rs.7,09,800/- and tariff value of Rs.6,12,O45/-, following

the decisions of Principal Commissioner & ex-officio Additional Secretary to

Government of India, the decision of Honble High Court of Allahabad

sitting at Lucknow in the civil Misc Review Application No 156/2022 filed

by Commissioner of Customs, Lucknow, and the decision of Honble

Tribunal, Ahmedabad, Mumbai and Allahabad as detailed in the above

paras, I am of the considered view that penalty of Rs. 7,O9,800/- ordered

by the adjudicating authority in the

reduce the penaltY to Rs. 75,00O/-'

impugned order is harsh Therefore, I

6.17 The fine and penalty of the above amount will not only eliminate

any profit margin, if any, but wiili also have a positive effect on the

applicant to ensure strict compliance'of law in future'

7 In view of above the appeal frled by the appellant is disposed off in

the above terms.
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