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In respect of cases other than these mentioned under item 2 above, any person aggrieved b! this order

can file an appeal under Section 129 A(l) ofthe Customs Act, 1962 in form C.A -3 before the Customs'

Excise and Service Tax Appellate Tribunal at the following address ;

Customs, Excise & Service Tax Appellate

Tribunal, West Zonal Bench

5

2nd Floor, Bahumali Bhavan, Nr. Girdhar Naga r

Bridgc, Asarwa, Ahmcdabad-.3t10 0l 6

. L962 , L962
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IN-APPEAL

1.2. The Appellant imported following vessels/ship for breaking purpose and

filed bills of entry for home consumption under Section 46 of the customs Act,

1962. The Bills of Entry were assessed provisionally assessed for want of original

documents.

MV NAJDIAH

MV DOLPHIN

PRINCESS

1.3. There was some dispute with regard to assessment of customs duty of the

Fuel and oil (Fuel oil, Marine oil, Lube oil) contained in the Bunker tanks inside

/outside engine room of the vessel /ship. Importer claimed that Fuel and oil
(Fuel oil, Marine oil, Lube oil) contained in the Bunker tanks inside /outside
engine room of the vessel /ship was to be assessed to duty under crH g90g

along with vessel. However, the Department was of the view that
contained in Bunker Tanks were to be assessed to duty under resp

Chapter 27.

1.4 Hon'ble CESTAT Ahmedabad vide its orders A/1t7g2-llgll
17.1o.2o22 /01.12.2022 has held that the oil contained in the Bunkers Tanks in
the engine room of the vesser is to be assessed to duty under crH g90g, a-long

with the vessel coming for breaking up. Further, in adherence to aforesaid orders
of Hon'ble CESTAT, it has been decided by the Assistant commissioner, customs
Division, Bhavnagar in Final Assessment orders No. 135/345r214/sBy/2023-
24 dated 2309.2023, 134/24St6gO/SBy/2023_24 dated 23.09.2023 and

1

Sl.No. Name of the Shlp /Vessel Bill of Entry No. Date of Bill of Entry

3600618 1 1.06.2019

2 MV BALTIC PRIDE 68 15846 15.06.2015

3 8950465 22.11.20t8
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Brief facts of the case:-

1. i Present appeals have been frled by M/s. Mariya Ship Breaking Rrt. Ltd., plot

No. 125, Ship Breaking Yard, Alang, Bhavnagar (hereinafter referred to as the

appellant) in terms of Section 128 of the Customs Act, 1962, on 1,6.01.2026

against Final Assessment orders 13s/34slr14lsBy/2o23-24 dated

2309.2023, r34l2451690lSBYl2023-24 dated 23.O9.2023 and

274/2479354/sByl2023-24 dated 30.11.2023. (hereinafter referred to as the
impugned orders) passed by the Assistant commissioner of customs, custom

Division Bhavnagar (hereinafter referred to as the adjudicating authority).

]+

ir:
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27 4 I 2479354 / sH-Y / 2023-24 dated 30. 1 r.2023 that Bunker Tanks containing
oil are to be treated as part of vessel's machinery and the oils contained in them
are to be classilied under CTH 8908 a_long with the vessel, as covered under para
2(b) of circular no. 37/96-cus Dated 03.0z.1996. Therefore, in view of the
aforementioned judgment of the Hon'ble Tribunal, all the above mentioned Bills
of Entry were finally assessed wherein the Adjudicating Authority held that fuel
& oil contained in bunker tanks inside/outside engine room are liable to be

classified under crH 8908 align with the vesser as covered under para 2(b) of
circular No. 37/96-cus dated o3.o7.1996. The remaining fuel and oil i.e. fuel
and oil not contained in Bunker Tanks or Engine Room Tanks are liable to be

under its respective heading of chapter 2710.

1.5 Being aggrieved by the impugned orders, the Appe ant preferred the present
appeals

!?1,,

2 ' 1 The Appellant submitted that It is admitted fact that at the time of
presentation of bill of entry there was an issue pending to be decided whether

such remaining stock of bunker was to be termed as "integral part of the vessel

or not"

2.2 The Appellant further submitted that they came to know the outcome of
nuineness of classification of disputed stock of bunker has been decided

Hon'ble Tribunal. Ahmedabad vide their Order dated O1.12.2O22. as

above

,t+

t'
fe

+

+ The Appeilant further submitted that on perusing of the above referred

Ao dated 22.11 2023, it was come to know that the Adjudicating Authority had

himself determined that they had paid more customs duty by making

genuineness of ciassification of the above referred disputed stock of bunker

under the provisions of chapter sub Heading No. 8908 of the customs Tariff Act

1975 "lmmateriai the disclosing the name of such vessel imported only for

breaking purpose". This submission may kindly be considered boy statutory

definition of the Imported Goods as defined under Section 225) of the Customs

Act, 7962.If this legal position of the "Imported Goods than the question of such

lapse of time taken place in tiling the present appeal may not be come in to

picture. However, to meet with the "ends of principle of natural justice", they

Poge 5 ol 70
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2. Ground ofAppeal submitted by the Appellant
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have now decided to file the present Appeal by availing the Settled judicial -

disciple as settied within the jurisdiction of state of Gujarat'

2.4 The Appellant further submitted that in the present office had erred in

massingthedisputedstockofbunkerbyconsideringtheassessablevalueis,,US

Dollar read with the assessable value determined in "US Do1lar, but, in fort, the

Appellanthadnotexclusivelyimportedthedisputedstockofbunker.But,the

importation of such disputed stock of bunker was nothing but "integral part of

the vessel',, imported oniy for breaking purpose. It is settled policy of the central

Government that no any person/party may "lmport such quantity of bunker/"

but only being agent in to India by..Canalized Agencies'', IoC, BPCL etc. This is

the heart of making proper interpretation of the interpretation of definition of

imported goods,,. Therefore, it appears that such settled benefit as oriented in

the above referred settled case law dated 07.12.2022 should also be extended to

the appellant in the Present case.

2.5 The Appellant further submitted that from the above submissions, for

such Technical lapse cum time bound factor taken place in initiation of filing of

such Appeal is condonable in the eyes of settled case laws

2,6TheAppellantfurthersubmittedthattheypraytoremandthecaseback

to the Adjudicating Authority so as to settled principle of law as settled in the

case of Ms. Navyug ship Breaking co. v/s commissioner of customs Jamnagar

(Prev) may be availed involving 'common dispute'

2.7 Accordingly, the Appellant prayed for the following :-

2 .7. 1 Set aside the impugned orders and
. 

.,.,'.,.,n f ,/

2.7.2 pray to remand back the case to the Adjudicating Authority i.e. AssisiEnP-

/Deputy Commissioner of Customs, Customs Division, Bhavnagar with giving

direction to decide the issued after giving an opportunity to be heard in person.

3.Personal Hearing

Opportunity of personal hearing was granted to the Appellant. Shri N K

Maru, Consultant of the Appellant appeared for personal hearing on06.10.2026

through virtual mode and re-iterated the written submission filed during the

course of filing appeal.

Poge 6 of 10
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4. 1 The date of the impugned order and the date of filing appeal by the Appellant

is tabulated below.

Not filed within the

period of 60 days

4.2 From the submission made by the Appellant, the date of receipt of orders

are tabulated below.

779

from the above it can be seen that the there is a huge amount of difference

,number of days the Appellant received the orders and Jiled the appeal'

I

ore

,f
rl

I
Therefore, I find that the Appellant has filed the appeals after a period of

ttran 787 and 719 days, from the date ending the period of 60 days as

prescribed for filing appeal under Section 128(1) ofthe Customs Act' 1962'

4.5 It is observed that the appellant has applied for condonation of delay in

their appeal memorandums. In this regard, I have gone through the provisions

of limitations for filing an appeal as specified under Section 1 28 (1) of the

CustomsAct,lg62.Thus,itisrelevanttoreferthelegalprovisionsgoverning

hling an appeal before the Commissioner (Appeals) and his powers to condone

Impugned Order No. Date of Order Date of Filing

appeal

Remark

t34 I 2451690 I SBY / 2023-

24

23.O9.2023 16.Ot.2026. Not filed \*,ithin the

period of 60 days

135 I s45r7 14 I SBY I 2023-

24

23.09.2023 t6.o1.2026.

27 4 I 247 9354 I SBY / 2023-

24

30.1 1.2023 16.Or.2026.

Impugned Order No Date of Order Date

receipt

order

of

of

Date of Filing

appeal

Difference

in days

t 34 I 24 s t 6eo / sBY I 2023 -24 23.O9.2023 23.O9.2023 76.O1.2026. 847

135 / s4517 14 I SBv /2023-24 23.O9.2023 23.O9.2023 16.O1.2026 847

27 4 I 247 e3s4 / sBY I 2023 -24 30.1 1.2023 16.Or.2026.

Poge 7 ol 10
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4, DISCUSSION AND FINDINGS:

Not filed within the

period of 60 days

Thus, based on the above, I find that the Appellant had not filed the appeal

within the time period of 60 days prescribed under the provisions of Section 128

of the Customs Act, 1962.

30.1 1.2023



F. No. 5/49- 294 to 296/CU S/ r MN /JAN /202 5-26

the delay in filing appeals beyond 60 days. Extracts of relevant section l2g of *

the Customs Act, 7962 are reproduced below for ease of reference:

SECTION 128. Appeals to [Commissioner (Appeals)]. 
- 

(l) Any person

aggrieved by any decision or order passed under this Act by an officer of
customs lower in rank than a [Principal Commissioner of Customs or
Commissioner of Customsl may appeal to the [Commissioner (Appeals)]

[within sixty days] from the date of the communication to him of such decision
or order.

[Provided that the commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within
the aforesaid period of sixty days, allow it to be presented within a further
period of thirty days.l

4-6 section 128 of the customs Act, 1962 makes it clear that the appeal has
to be filed within 60 days from the date of communication of order. Further, if
the commissioner (Appeals) is satisfied that the appellant was prevented by
sufficient cause from presenting the appeal within the aforesaid period of 60
days, he can allow it to be presented within a further period of 3O days.

4.7 It will also be relevant to refer to the judgment of Hon'ble supreme court
in case of singh Enterprises - 12008 l22t) E.L.T. 163 (s.c.)], wherein the Honble
Apex court had, while interpreting the section 35 of the central Excise Act,
1944, which is pari materia to Section 12g of the customs Act, 1962, held that
the appeal has to be filed within 60 days, but in terms of the proviso, further 30
days'time can be granted by the appellate authority to entertain the appeal. The
proviso to sub-section (1) of section 35 makes the position crystal clear that the
appellate authority has no power to allow the appeal to be presented beyond
period of 30 days. The relevant para is reproduced below: ,.,,..

"tt. The Comnrissioner of Central Excise (Appcals) as also tlie'

Tribunal being creatures of Statute are vested with jurisdiction to

condone the delay beyond the permissible period provided under the

Statute. The period upto which the prayer for condonation can be

accepted is statutorily provided. It was submitted that the logic of
Section 5 ofthe Indian Limitation Act, 1963 (in short the 'Limitation

Act') can be availed for condonation ofdelay. The first proviso to

Section 35 makes the position clear that the appeal has to be preferred

within three months from the date of communication to him of the

Page I of 70 \
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decision or order. However, if the Commissioner is satisfied that the

appellant was prevented by sufficient cause from presenting the

appeal within the aforesaid period of60 days, he can allow it to be

presented within a further period of 30 days. In other words, this

clearly shows that the appeal has to be hled within 60 days but in

terms of the proviso further 30 days time can be granted by the

appellate authority to entertain the appeal. The proviso to sub-section

(1) of Section 35 makes the position crystal clear that the appellate

authority has no power to allow the appeal to be presented beyond

the period of 30 days. The language used makes the position clear

that the legislature intended the appellate authority to entertain the

appeal by condoning delay only upto 30 days after the expiry of60

days which is the normal period for preferring appeal. Therefore,

there is complete exclusion of Section 5 of the Limitation Act. The

Commissioner and the High Court were therefore justified in holding

that there was no power to condone the delay after the expiry of30

days period."

4.8 The above view was reiterated by the Honble supreme court in Amchong

Tea Estate l2olo (2571 E.L.T. 3 (S.C.)]. Further, the Honble High court of

Gujarat in case of Ramesh Vasantbhai Bhojani - .2017 (357) E'L T' 63 (Guj )l

and Hon,ble Tribunal Bangalore in the case of shri Abdul Gafoor vs

Commissioner of Customs (Appeals) 12O24-TIOL-565-CESTAT-BANGI have

ar )1 a simiiar view while dealing with Section 128 of the Customs Acl' 7962'

9 terms of legal provisions under Section 128 of the Customs Act' 1962

light of the judicial pronouncements by the Hon'ble Supreme Court'

e High Court and Honble Tribunal Bangalore, it is settled proposition of

that the appeals before first appellate authority are required to be filed withtn
aw

30 days.

4.10 In light ofthe above observation, I find that the appeal has been filed after

g0daysfromthedateofreceiptoftheimpugnedorder.Ifrndthattheappeals

have been filed by the Appellant after a period of757 and 689 days from the date

ending the period of 90 days' I am not empowered to condone the delay in filing

V\**\""@
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9O days, including the condonable period of 30 days as provided in the statute'

and the Commissioner (Appeals) is not empowered to condone any delay beyond



F.No. 5/49-294 to 296/CUSI MN /tAN /202s - 26

the appeal beyond the period specified in Section 128 ofthe Customs Act, 1962

Hence, the same is held to be time barred.

5. In view of the discussion made above, I do not admit the appeal filed by

the Appellant on the grounds of limitation without going into the merits of the

case

$nw4#.d*
(Vishwajeet Singh)

Commissioner (Appeals),

Customs, Ahmedabad
F.No. 5/49-294 to 296/CUS/JMN/JAN/2025-26

To

M/s. Mariya Ship Breaking Pvt. Ltd.,
Plot No. 125, Ship Breaking Yard, Alang, Bhavnagar
(email : mariyaship@yahoo.com)

t

1. The Chief Commissioner of Customs, Ahmedabad.
email: ccoah tc. tn

The Commissioner of Customs (Prev.), Jamnagar.
(email: comm r-c ustj mr@nic. in rra-custj m r@n ic. in )

The Assistant Commissioner of Customs, Customs Division, Bhavnagar, for
information and necessary action. (email: cusdiv-bhavnagar@gov.in )

4. Guard File.
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