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Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories ol cases, any person aggrieved by this order can prefer a Revision
Application to The Additionarl Secretary/Joint Secretary (Revision Application), Ministry of
Financc, (Department of Revcnue) Parliament Strcet, New Delhi within 3 months from the
date of communication of the order.

/Ordcr relating to

qrI;I, 2nd Floor, Bahumali Bhavan,
Nr.Girdhar Nagar Bridge, Asarwa,96, sfilfadT, offq-{rclfd- 3 B o o 1 6

(b)

fo) fficrc.
(a) any goods imported on baggage

(reI) l{r{d + ffiErEr fr efio rnn tRrr urra fr u+b rr<q p{r;r w
rmq p{r{ q{ B-f,rt qI+ + ftS ,r}fko qrc sort q qri qt qrS-flt A qq TIRT IIT gTI

tsTI rrrrq erI;I q{ Irilt rrq qrf, 01 qril t qtftrd qrf, + o'fr d.

(b)
any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination iI goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

mqr{@ orftrfrqc, rs
srs$ sft rrdrqrfr

r,iE Jrtflq x dql gq& 3{tft{ sTrg rrq Frqd } 656 E6

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

-flsrq rr' TiTTd qn-q tr<Id a1;rr
s€-+1 qiq q,1 qrctfr oi-t rs & qrq ffiEa-o orrrqrd €dn Eii qrBs

(rI)

(c)

3

(tF'

)

ild qe,razoE rk[ €.e oqqff r ] or$-q frufPl-d fuq rrq sr{sn {fl s{rt{I
o1 a qftqi, ffi \'{ e'fr fr wrfl t0 d qrqroq go tro-c c?r dnT qrBs.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule I item 6 of the Court Fee Act, 1870.

(a)

)

(<t

(T)

$ 3rfirsr tIIr{ Ilm iFI 4 gT qI. !ftHFqe (firiq1

-da{qntuq-ffi'A; ffiri
4 copies of the Application for Revision.(c)

(q) -ffier"r B{rfr arq-t oiltFrqffi ffiffirq, re62 crrn {irilfto fr Fruffua qts d erq
frlE, alrr,Eu-s,qffi 3rt* frfrq rrd & sft{ } o{t8-{ orrdl ? i F. 200/-(Fqq a E} qrfldll r.1000/-

(Fqqqs Eqr{cI'I1, #m rftme-crd, *s<futUrrcrtb rqrFr6 TfrHE.om.o o1d
cldqi. qfr srff. qirfi rrqt dnq, ErTrqI rrql rs 61{rRr 3for Fqg \'s ttrcr qI rr$ oq d d tn
ots * sq I u: oor- eftc qfr g6' 6rq i ufYo 6 3 6s t- sq fr r. t ooor-

(d) The duplicate copy of the T.R.6 challan evidencing palrment of Rs 2OO/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee

prescribed in the customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.2OO/- and if it is more than one lakh rupees, the fee is Rs.1Oo0/-'

q4 TI. 2 cTc-d a. 3reftfl 3rel
3nt{r t G{r6ir c-6-qq f,{fl d d a Sqt{-@
3{$-r rFYC fr.g.-3 A ffr{ruo., idq rfrrd
rrca Frsftfrdd qt q-q srfts o-t qs"a e

address:
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rffi6
r{fufr{c
gFD, ortt

ln respect of cases other than these mentioned under item
by this order can file an appeal under Section 129 A(1) of t
C.A.-3 before the Customs, Excise and Service Tax Appella

2 above, any person aggrieved
he Customs Act, 1962 in form
te Tribunal at the following
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The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

4 copies of the Order-in-Original, in addition to rt:levant documents, if any



Ahmedabad-38O 016

Under section 129 (a) of the said Act, every application made before the APPellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.

IT
E

5

ffi-qqftfl qrcd fi !i-di fu-S frqr{w' odM Ern qiTI rrql {Fr slF qnr
il{T firlFfi rrqr (g d roq frq 6r€r Frrg qr ts.s& sq a * gfi Eqr{ Fqg.
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)

(a)

(E
)

(b)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is fivc lakh rupees or less, one thousand
mpees;

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty takh rupees, five thousand rupees ;

qrEI

dITB

i

iRTI EFIIqI TrqT ?l.g 01 ttF-q ITgTg TGT FTTq i B{Rr6

TTqTcrrnq-dr rr{I*crgo' {F
dI€I i r{Rr6 FTt oTtsAtu-{dFqg

q-6r 6rtl rIIrII rrqr {ie'
d *; 6s E-.rilR FqS

d?IT 6rrql rrql q-g qr1 ra-q +?
qfq-o a d d; ciq t-sK Fcq

(T)

(c)
where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(EI)

(d)

6

An appeal against this order shall lie before the Tribunal on paJment of lQo/o of the duty
demanded where duty or duty and penalty are in disputc, or penalty, where penalty alone
is in dispute.

q-{- (o.) +6'one{r + ftq qr Trmm o1 gEr{i &'fre qr ffi sr;q rd-s{ + frS
fuq rlq srft( : - rrQ?II
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gTq{4-G3l{r0I ? GI6Trrg{q {@$ffi q q$-f,Edr{oqol z ari q{ (g tq o'rfr qT & o 3f(legfa-qr( B
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ORDER-IN-APPEAL

M/s Shirdi Steel Traders, Plot No 40, Ship Recycling Yard, P. O. Manar,

Dist - Bhavnagar (hereinafter referred to as "the appellant") have filed an

appeal in terms of Section 128 of the Customs Act, 7962 against the Order-

in-Original No. 189/CUS-REF /2024-25 dated O6.O6.2024 (hereinafter

referred to as "the impugned order") passed by the Assistant

Commissioner, Customs Division, Bhavnagar (hereinafter referred to as

"the adjudicating authority'').

2. Briefly stated, facts of the case are that the appellant, having their
Ship Recycling Yard at Plot No 40, Ship Recycling Yard, P. O. Manar, Dist -
Bhavnagar, had imported one vessel MV TRADER for breaking

up/recycling and filed Bill of Entry No. 7O25338, d,ated 26.02.202O under
Section 46 of the Customs Act, 1962. They had self-assessed the goods viz.

Vessels for breaking under CTH 89.08, Bunkers under CTH 27.10 &
Consumables under CTH 98.05 and paid the assessed customs duty.

2.1 There were some dispute with regard to assessment of customs
duty on the Fuel and Oil (Fuel Oil, Marine Gas Oil, Lub. Oil) contained in
Bunker Tanks inside/outside the engine room of the vessel. The appellant
claimed that Fuel and Oil contained in Bunker Tanks inside/outside the

engine room of the vessel was to be assessed to duty under CTSH 89.08

along with the vessel. The Department was of the view that Fuel and Oil

contained in Bunker Tanks were to be assessed to duty under respective

CTH i.e., Chapter 27. Thereafter, the subject Bill of Entry was assessed

provisionally for want of original documents.

2.2 Further, Hon'ble CESTAT, Ahmedabad, vide its Order No. A/11792-
11851 12022, dated 17.10.20221O1.12.2022 had held that the oil
contained in the Bunkers Tanks in the engine room of the vessel is to be

assessed to duty under CTH 8908, along with the vessel for breaking up.

Further, in view of the aforesaid order of the Hon'ble CESTAT, the

Assistant Commissioner, Customs Division, Bhavnagar vide Final

Assessment Order No. 459/2519043/SBY /2023-24, dated O9.O2.2O24

held that Bunker Tanks containing oil are to treated as part of vessel's

machinery and the Oils contained in them are to be classified under CTH

89O8 along with the vessel, as covered under Para 2 (b) of Circular No

37 196 - Cus, dated 03.07.1996. The Bill of Entry was finally assessed vide

Final Assessment C)rder No. 45912519043/SBY 12023-24, dated

O9.O2.2O24 passed by the Assistant Commissioner, Customs Division,
Bhavnagar. Consequently, the appellant had filed-iefgnd. claim which was
decided vide the impugncd order
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2.3 The adjudicating authority observed that the appeliant has

submitted a copy of Certificate dated 02.03.2024 issued by CA M/s

JAYESH MEHTA & ASSOCIATES, in which it is mentioned that Rs. Nil has

been shown as receivable from Customs de partment under heading of

current assets or other current assets or loan and advances in balance

sheet for the F.Y. ended 31.03.2O2O and Rs. Nil has been carried forward

in the audit report in the subsequent financial years till date. This implied

that the duty paid was shown as expenditure and formed part of Profit and

loss account of the claimant. Therefore, as a settled position in law that

where the claimant has itself treated the refund amount due as

expenditure and not as "claims receivable", the claimant cannot be said to

have passed the test of unjust enrichment. Thus the appellant having

failed to prove that incidence of customs duty has not been passed on to

any other person, the amount of refund instead of being paid to them is

liable to be credited to the Consumer Welfare Fund. Therefore, the

adjudicating authoritSr has sanctioned the refund ciaim of Rs. 2,21,125/-

in terms of Section 27 of lL.e Customs Act, 1962 and credited the same to

the consumer welfare fund.

3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending on grounds as mentioned in the grounds of

appeal.

4. Shri Rahul Gajera, Advocate, appeared for personal hearing on

19.06.2025 on behalf of the appellant. He reiterated the written submission

made at the time of frling appeal.

5. Before going into the merits of the case, it is observed that the date

of communication of the impugned order as per appeal memorandum is

10.06.2024 and the present appeal was filed on 09.12.2024, i.e., after 182

days. In this regard, I have gone through the provision of limitations for

filing an appeal as specified under Section 128(1) of the Customs Act,

1962. Tl:e same is reproduced hereunder:

"SECTION 128. AppeaLs to
d^ ( ilr?

on aggrieued by ang decsto

of custom-s lower in rank than a [Principal Commi.ssioner of

r+

[Commlssioner (Appeals)]. - (1) Any

n or order passed under this Act by an

o

ms or Commksioner of Customsl mog appeal to the [Commbsioner
als)l [ulithin sixtg days] from the dote of the communication to him

such decision or order.

[Prouid.ed that the Commissioner (Appeals) maA, tf he is satisfied that
the appellant was preuented bg suffrcient cause from presenting the

appeal within the aforesaid peiod of sixtg dags, allow it to be

presented wi

si49408lCUS/J MN I ZO24 -25
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5.1 As per the legal provisions under Section 128 of the Customs Act,

1962, th.e appeal has to be filed within 6O days from the date of

communication of order. Further, if the Commissioner (Appeals) is

satisfied that the appellant was prevented by sufficient cause from

presenting the appeal within the aforesaid period of 60 days, he can allow

it to be presented within a further period of 30 days.

5.2 It will also be relevant to refer to the judgment of Hon'ble Supreme

Court in case of Singh Enterprises - [2008 (2211 E.L.T. 163 (S.C.)], wherein

the Hon'ble Apex Court had, while interpreting the Section 35 of the

Centra-l Excise Act, 1944, which is pari materia to Section 128 of the

Customs Act, 1962, held that the appeal has to be filed within 60 days, but
in terms of the proviso, further 30 days' time can be granted by the

appellate authority to entertain the appeal. The proviso to sub-section (1) of

Section 35 makes the position crystal clear that the appellate authority has

no power to allow the appeal to be presented beyond the period of 30 days.

The relevant para is reproduced below:

u8. The Commissioner of Central Excise (Appeals) as also the

Tribunal being creatures of Statute are uested with juri.sdiction to

condone the delag begond the pennissible peiod prouided under

the Statute. The period upto which the prager for condonation can

be accepted is statutoilg prouided. It u.tas submitted that the logic

of Section 5 of the Indian Limitation Act, 1963 (in short the

'Lirnitation Act') can be auatled for condonation of delay. The first
proubo to Section 35 makes the position clear that the appeal ha,s

to be prefened ulithin three months from the date of

communication to him of the deci.sion or order. Houeuer, if the

Commissioner is sati.sfi.ed that the appellant u.ns preuented by

sufjlcient cause from presenting the appeal within the aforesaid

periad of 60 days, he can allont it to be presented within a further
period of 3O dags. In other uords, this clearly shotus that the

appeal has to be filed u.tithin 60 dags but in terms of the proubo

further 3O dags time can be granted by the appellate authoity to

entertain the appeal. The proui^so to sub-section (1) of Section 35

makes the position crystal clear that the appellate authority has no

pouler to allou-.t the appeal to be presented beyond the peiod of 3O

days. The language used makes the position clear that the

tegi,slature intended the appellate authoifu to entertain the appeal

bg condoning delag only upto 30 dags after the expiry of 6O dags

which is the normal period for preferring appeal.. The-refore, there is

;a
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complete exclusian of Section 5 of the Limitcttion AcL The

Commissioner and the High Court unre therefore justified in

holding that there was no pou)er to condone the delay after the

expiry of 3O daYs Peiod."

5.3 The above view was reiterated by the Hon'ble Supreme Court in

AmchongTeaEstate[2010(257)E.L.T'3(S'C')].Further,theHonbleHigh

court of Gujarat in case of Ramesh vasantbhai Bhojani - l2ol7 1357\

E.L.T.63(Guj.)]andHon'bleTribunalBangaloreinthecaseofShriAbdul
GafoorVsCommissionerofCustoms(Appeals)|2j24-TIoL_565-CESTAT-

BANG] took a similar view while deaiing with Section 128 of the customs

Act, 1962.

5.4 In terms of legal provisions under Section 128 of the Customs Act'

1962 and in light of the judicial pronouncements by the Hon,ble Supreme

court, Hon,ble High court and Honble Tribunal Bangalore, it is settled

proposition of law that the appeals before first appellate authority are

required to be frled within 90 days, including the condonable period of 3o

daysasprovidedinthestatute,andtheCommissioner(Appeals)isnot
empowered to condone any delay beyond 3O days'

5.Slnlightoftheaboveobservation,lfindthattheappealhasbeen
filed after 9O days from the date of receipt of thc order' I am not empowered

to condone the delay in liling the appeal beyond the period specified in

Section i28 0f the customs Act, 1962. Hence, the same is held to be time

barred

6.

F. Nos

Bhavnagar.
4. Guard File
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In view of above, I reject appeal on thc grounds of iimitation without

going into the merits of the case.
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To,

1. M/s Shirdi Steel Traders, Plot No 40,
Ship Recycling Yard, P. O. Manar, Dist - Bhavnagar'

Co to:

Sr/tt . Chief Commissioner of Customs Gujarat, Customs House'

Ahmedabad.
2. The Commissioner of Customs, Customs, Jamnagar'

3. The Assistant/ Deputy Commissioner of Customs' Customs Division'

/ATTESTED
\JAq
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