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SUISHTEYEBIT ORDER-IN-APPEAL
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T | 128H®9fdid) (UNDER SECTION
128A OF THE CUSTOMS ACT,

JMN-CUSTM-000-APP-425-25-26

1962):
Shri Amit Gupta
T uiftd@dl PASSED BY Commissioner of Customs (Appeals),
' Ahmedabad
° &A@ DATE 22.01.2026
= ARISING OUT OF ORDER-IN- Final Assessment Order No
ORIGINAL NO. 1323/2731256/SBY/2024-25 dated
21.01.2025 -
g | @ ORDER 22.01.2026 e
\

IN-APPEAL ISSUED ON:

M/s United Ship Breaking Co., Plot No. 124,

% | ydiewalemmaudl NAME ~ AND | Ship Breaking Yard, Sosiya/Alang, PO
ADDRESS OF THE APPELLANT: Manar, Dist. Bhavnggg_r. .

This copy is granted free of cost for the private use of the person to whom it is issued.
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- —"F«’mf%ﬁiawwﬁi'mm/omer relating to :

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order can prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, (Department of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

(P)

FTHETH TS S HTd

(@

any goods imported on baggage.

(@)

HRAHHTAABR e gl b H AT T TG T TR A ST b T o R RS AT e S a e
wmmmmmmmmmmmmm
Fiftel.

(b)

any goods loaded in a conveyance for importation into India, but which are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity required to be unloaded at that destination.

M

Hrargepaififam, 1062 SIHWEX qURHSITTaTTIE RIS agaRenaraaTaeara.

(0

Payment of iirawl')a-u--‘}::_;;v."f_:mvided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

w

ARSHFHUFHRRTE TR

The revision application should be in such form and shall be verified in such manner as
may be specified in the relevant rules and should be accompanied by :

(%)

W,lﬂ()%ﬂﬁ.ﬁ gt 1 dadaFuiRafreesmargaeriwat 4

()

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

(9)

(b)

4 copies of the O?dvr-in—()riginal, in addition to relevant documents, if any

(In

gAAE U TTSTaeTa 4 wiaal

(c)

4 copies of the Appll?(:ation for Revision.

(9)

VTG GTAR BT b [T AT eh ST, 1962 (TUTHRITI)
%ﬁwﬁmmmm&hﬁﬁwﬁhﬂﬁmﬁ% 200/-

(FUTERIHATH)ATS. 1000/-(FICCH EHARHTT
s 3.6 DI ufagi.

} » )
UFRIe, AT IATaI TS, E T AT S & R RS R U e e A s e [ A B R =i, 200/-
SRl uearEdfies e RS ETRs.1000/-

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs. 1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellaneous Items being the fee
prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.1000/-.

HeH. 2
RS RREIEEIE R CIEI R G NI i D D e L Ee S e B LR B B T e et
ARIEHHRATTH 1962 BWURT 120 T (1) Farshawhdt.v -3

BRI R e B I T B | L R LR G R ot s T E Tt s SN D T

In respect of cases other than these mentioned under item 2 above, any person aggrieved
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address :

GERIHT, SgHTC e, @ e IRURTRYE, 9K | 274 Floor, BahumaliBhavan,

T, e ISaeY @ aualBaucg i | Customs, Excise & Service Tax Appellate

o1, ufgdia=adis Tribunal, West Zonal Bench

g1, HeHIEIG- 380016 Nr.Girdhar Nagar Bridge, Asarwa,

‘ Ahmedabad-380 016
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Fﬂﬂl’ﬂﬁ:ﬂqarﬁrﬁ'rw 1962 PIURT 129 T (6) P, MAeHTUaT, 1962 BIURT 129
g(1)Berd=erdiadsaryafaf@aeruaus Haiee-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of
the Customs Act, 1962 shall be accompanied by a fee of -

(@)

E— e — . - — —
FHUAORES IS UN S HE AIUHEwRIIT .

(a)

where the amount of duty and interest demanded and penalﬁ;f;ied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

(@)

FAU AT UCRSH U@ E AP TeriuaRarER e a), UagwRe U

(b)

where the amount of duty and interest demanded and per{aﬁt}}"lc{ric_d by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not
exceeding fifty lakh rupees, five thousand rupees ;

(n

s e e et S s
FHTAN OGS ICA AP eIl gHewReuT.

(c)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than fifty lakh rupees, ten
thousand rupees

(9)

ST OGS UPRUGHH, AU ehd 103 SAT@RTR, e e uacsadaie, aesd
10%3{GTHRAUR, ST§ b avc SadiaHe, SUTeR@TSTE |

(d)

An appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone
is in dispute.

IFIATUFTHBIURT 129 (T) BaladIAN USRS EHEGTIRTAGHAGTUT- (&)
B IHTERTH TEATTa A RURAS ATy e fduresde - - 3yar
(@) NI GTTTPTHATTd D TTGIAT IEIERIGIE TR

Under section 129 (a) of the said Act, every application made before the Appellate
Tribunal-

(a) in an appeal for grant of stay or for rectification of mistake or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanied by a fee of five
Hundred rupees.
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ORDER-IN-APPEAL

M/s. United Ship Breaking Co., Plot No. 124, Ship Breaking Yard,
Sosiya/Alang, PO Manar, Dist. Bhavnagar (hereinafter referred to as “the
appellant”) have filed the present appeal in terms of Section 128 of the
Customs Act, 1962 against the Final Assessment Order No
1323/2731256/SBY/2024-25 dated 21.01.2025 issued from F. No.
VIII/6(a)-12/2024-25 (hereinafter referred to as “the impugned order”)
passed by the Assistant Commissioner, Customs Division, Bhavnagar

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, facts of the case are that the appellant had imported
vessel MV HIRONIN for breaking up and filed Bill of Entry No. 3602983,
dated 22.05.2024 for clearance of the said vessel for home Consumption
under Section 46 of the Customs Act. 1962 along with relevant documents.
Since the appellant did not have the original copies of MOA, Commercial
Invoice and Bill of Sale, they requested to assess the Bill of Entry
provisionally and submitted PD bond for the same. They have paid
customs duty assessed provisionally. The Bill of Entry was assessed
provisionally for want of original documents. Further, the appellant has
submitted original/notarized copies of Commercial Invoice, Bill of Sale and

MOA for Final Assessment.

2.1 Vessels coming for breaking up are being classified under CTH
8908. The appellant has classified the vessel in CTH 8908. However, the
Fuel and Oil contained inside/ outside the Engine Room Tanks and its
classification was under dispute. The dispute regarding classification of
Fuel and Oil lying in Bunker Tanks Inside/ outside Engine Room i.e.
whether under CTH 2710 or under CTH 8908 along with vessels for
breaking up has been settled by Hon'ble Supreme Court in its Order dated
05.04.2023 passed in Civil Appeal No. 5318-5342/2009, Hon'ble Supreme
Court has upheld the common Order No. A/11792-11851/2025 dated
17.10.2022/01.12.2022 passed by CESTAT, Ahmedabad and also validated
the view expressed by the CESTAT therein.

2.2 The adjudicating authority vide the impugned order following the

common Order No. A/11792-11851/2022 dated 17.10.2022/01.12.2022

passed by CESTAT, Ahmedabad and also following the earlier FAO No.

L 2430352/SBY/2023-24 dated 24.07.2023 has held that fuel & oil
M contained in Bunker Tanks inside / outside Engine Room are liable to be
classified under CTH 8908 along with the vessel, as covered under para

2(b) of circular no. 37/96-Cus. Dated 03.07.1996. The remaining fuel and

oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks
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are liable to be classified under its respective heading in Chapter 2710 and

finally assessed the subject Bill of Entry.

3. Being aggrieved with the impugned Order, the appellant has filed

the present appeal contending as under;

e On verification of the brief fact of the case, it is admitted fact that the
Appellant had imported the subject old and used ship only for breaking
purpose. A specific tariff entry has been statutorily specified under the
provisions of Chapter sub Heading No 8908.00 of the Customs Tariff Act,
1975. This tariff entry reads as;

"8908.00.00 vessels and other floating structures for breaking "

As on the date of importation of subject vessel for breaking purpose, the
levy of Customs duties have been specified as under,

(a) Basic customs; duty--Zero rate of duty.

e Now on perusing of the above referred bill of entry it appears that the
assessing officer has grossly erred in wrongful determination of duty of
Customs totally to the tune of Rs. 1,11,667/ plus 10% of SWS Rs.
13,497/- at the time of making provisional assessment of subject bill of
entry. Whereas, also the final assessment of customs duty under disputed
stock of bunker has also been finally assessed to duty totally to the tune
of Rs. 1,11,667/plus 10% of SWS Rs. 13,497 /. Thus, it has been clearly
found that there is no any difference on so called duty of customs as
assessed to duty at the time of making provisional assessment as well at
the time of making final assessment of duty/ of the subject bill of entry.
These disputed duties have wrongfully assessed to duty. For this
contention/submissions, the customs tariff act in force clearly states that
if the basic customs duty is Nil, the subsequent wrongful assessed
collected duty on disputed "Goods" as mentioned at Sr. No. from 2 to 13.
These all disputed goods" where nothing but to be termed as "Integral
part of the vessel which has now been lastly held as "Integral part of the
vessel and accordingly now clearly held that these disputed goods have
correctly and legally classifiable under Chapter sub Heading No.
8908.00.00 of Customs Tariff Act, 1975.

e Now it is admitted fact that the levy of basic customs duty has statutorily
been specified at "Nil rate of duty" than allopathically /legally subsequent
ievy of unwarranted basic customs duty on the above referred goods
would have been assessed to duty "Nil rate of duty being lastly considered
as "Integral part of the vessel" by the Hon'ble Tribunal Ahmedabad vide

: their Order No A/11792-11851/2022 dated 01.12.2022. Therefore if
these all steps of levy of duty of customs as involved in the present case,

than the assessing officer appears to have wrongly been assessed to duty
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on disputed stock of bunker at the time of "final assessment of the
subject bill of entry" In view of all these submissions, it is clearly seen
that the " appears not to have impugned order (Final Assessment Order
been passed in proper and correct manner read with the Steps by Steps of
the rate of duty of customs, which has now lastly been specified as
"Zero/00 rate of duty Therefore the impugned order is not proper, correct
and legal.

» The assessing officer appears also grossly erred in not disclosing the
specific Provisions of Section 18 of Customs Act, 1962 i.e. in other word
whether the impugned order has been passed under the proviso of section
(1) read with its provision, sub section 2, sub section 3 etc of Section 18
of Customs Act, 1962. Therefore, it also appears that the impugned order
appears not to have been passed in accordance with the Mechanism
prescribed by making of final assessment of bill of entry. Therefore, the
impugned order have been passed as Ex-parte.

e In addition to the above, the specified mechanism of final assessment
adopted by the assessing officers seems not to be true correct, in as much
as the assessing officer has grossly erred in not considering the "Zero rate
of customs duty and also assessed to duty other duties i.e. CVD levied
under sub section 3 of the Customs Tariff Act, 1975. For this contention
the Appellant enclosing here with self-attested copy of Notification
50/2017 Cus. dated 30.06.2017 as read with lastly amended this
Notification vide Notification No. 13/2023-cus dated 23.02.2023, Copy of
relevant page are enclosed. This amended Notification, clearly laid down
that the rate of basic customs duty etc is Nil so far as the Imported Goods
classifiable under Chapter sub Heading No. 8908 of Customs Tariff Act,
1975.

e Since the impugned order appears to had been passed without giving any
opportunity to be heard personally before making the final assessment
vide the impugned Order. Therefore, it appears that the impugned order
appears to have been passed by gross violating principle of natural
justice.

e In view of the above the Appellant pray to remand back the impugned
order as it appears that the impugned Order appears to have been passed
by gross violating the principle of natural justice as well as erred in not
making proper interpretation of relevant provision of customs tariff Act,
l.e. relevant entry of Chapter sub Heading No. 8908 of Customs Tariff Act,

/ 1975 read with the amended Notification No. 13_/2023-&15 dated

23.02.2023. 5 |
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4. Shri Rahul Gajera, Advocate appeared for personal hearing on
07.08.2025 on behalf of the appellant. He reiterated the written submission

made at the time of filing appeal.

5 Before going into the merits of the case, it is observed that the
appeal has been filed beyond normal period of 60 days but within the
condonable period of 30 days as stipulated under Section 128(1) of the
Customs Act, 1962. Appellant has requested for condoning the delay in
filing the said appeals on the ground that the Appellant has valuable right
of appeal & no pre-judice will be caused to department, if delay is
condoned. Therefore, taking a lenient view to meet the ends of justice, I
allow the appeal as admitted condoning the delay in filing the appeal
beyond the normal period of 60 days under proviso to the Section 128(1) of
the Customs Act, 1962.

6. I have gone through the facts of the case available on record,

grounds of appeal and submissions made during personal hearing. It is
observed that the appellant had imported vessel M V HIRONIN for breaking
up and filed Bill of Entry No. 3602983 dated 22.05.2024 for clearance of
the said vessel for home Consumption under Section 46 of the Customs
Act. 1962 along with relevant documents. Since the appellant did not have
the original copies of MOA, Commercial Invoice and Bill of Sale, they
requested to assess the Bill of Entry provisionally and submitted PD bond
for the same. They have paid customs duty assessed provisionally. The Bill
of Entry was assessed provisionally for want of original documents.
Further, the appellant has submitted original/notarized copies of
Commercial Invoice, Bill of Sale and MOA for Final Assessment. Vessels
coming for breaking up are being classified under CTH 8908. The appellant
has classified the vessel in CTH 8908. However, the Fuel and Oil contained
inside/ outside the Engine Room Tanks and its classification was under
dispute. The dispute regarding classification of Fuel and Oil lying in
Bunker Tanks Inside/ outside Engine Room i.e. whether under CTH 2710
or under CTH 8908 along with vessels for breaking up has been settled by
Hon'ble Supreme Court in its Order dated 05.04.2023 passed in Civil
Appeal No. 5318-5342/2009 Hon'ble Supreme Court has upheld the
common Order No. A/11792-11851/2025 dated 17.10.2022/01.12.2022
passed by CESTAT and also validated the view expressed by the CESTAT
therein. The adjudicating authority vide the impugned order following the
common Order No. A/11792-11851/2022 dated 17.10.2022/01.12.2022
passed by CESTAT, Ahmedabad and also following the carlier FAO No.
2430352/SBY/2023-24 dated 24 .07.2023 has held that fuel & oil

contained in Bunker Tanks inside / outside Engine Room are liable to be
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classified under CTH 8908 along with the vessel, as covered under para
2(b) of circular no. 37/96-Cus dated 03.07.1996. The remaining fuel and
oil i.e. fuel and oil not contained in Bunker Tanks or Engine Room Tanks
are liable to be classified under its respective heading in Chapter 2710 and

finally assessed the subject Bill of Entry.

6.1 I have gone through the impugned order and observe that no
personal hearing was granted before issuance of the impugned order. I am
of the considered view that a reasonable opportunity of being heard is
required to be provided. The appellant has also submitted that they had
not been provided with an opportunity of hearing before passing of the
impugned order. Therefore, requirement of natural justice was not
satisfied. Thus, the impugned order has been issued in violation of the
principles of natural justice. Since no personal hearing was given to the
appellant, there is no finding of the adjudicating authority on the
contentions raised by the appellant. Therefore, I find that remitting of the
case for passing speaking orders after providing the appellant with an
opportunity for personal hearing becomes sine qua non to meet the ends of
Jjustice. Accordingly. the case is required to be remanded back, in terms of
sub-section of (3) of Section 128A of the Customs Act, 1962, for passing
speaking order by the adjudicating authority by following the principles of
natural justice. In this regard, I also rely upon the judgment of Hon’ble
High Court of Gujarat in case of Medico Labs - 2004(173) ELT 117 (Guj.),
judgment of Bombay Hon’ble High Court in case of Ganesh Benzoplast Ltd.
[2020 (374) E.L.T. 552 (Bom.)] and judgments of Hon’ble Tribunals in case
of Prem Steels P. Ltd. - [ 2012-TIOL-1317-CESTAT-DEL] and the case
of Hawkins Cookers Ltd. [2012 (284) E.L.T. 677(Tri. — Del)] holding that
Commissioner(Appeals) has power to remand the case under Section-
35A(3) of the Central Excise Act, 1944 and Section-128A(3) of the
Customs Act, 1962,

T In view of the foregoing, the appeal is allowed by way of remand to
the adjudicating authority for passing a reasoned and speaking order, after
affording the appellant an adequate opportunity of personal hearing. The
adjudicating authority is directed to examine all relevant facts, documents,
and submissions placed on record during the appeal proceedings. Based
on such examination, fresh orders shall be issued expeditiously, strictly in
accordance with the principles of natural justice and the applicable legal
provisions. It is clarified that, while passing this order, no findings or views
have been expressed on the merits of the case or on the subgnissions made

by the appellant. These shall be independently exam_gﬁéd éi-ici'agnsidered

\-

by the adjudicating authority in accordance with law;
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8. In view of above, the appeal filed by the appellant is allowed by way

of remand.
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To,

1.  M/s. United Ship Breaking Co.,
Plot No. 124, Ship Breaking Yard,
Sosiya/Alang, PO Manar, Dist. Bhavnagar,

Copy to:
\/I‘he Chief Commissioner of Customs Gujarat, Customs House,
Ahmedabad.
2. The Commissioner of Customs, Customs, Jamnagar.
3. The Deputy/Assistant Commissioner of Customs, Customs Division,
Bhavnagar.
4. Guard File
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