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l

a8 UTa 39 SATad & 1ol SUANT & [T G0 J 41 oIl @ o 418 g8 S]] a1 14T g

This copy is grantrd free of cost for the pmrale use of the person to whom it is issued.

e Sfufas 1962 @1 uRT 129 1 o (1) (@1 F=ifUa) & oreflq Fafafaa 4ftr &

HrHd! & G # @IS cafdd 39 AN F YA HY H1FT FEHY ol 81 a1 39 AW B

@ T ¥ 3 e & fex AR wiva/wya wiva (snde g2ryH), faw #@amey, ((ea fay

"y A, 73 et &) e 3deT ukd R FHd 8.

)

Under Section 129 DD(1) of the Customs Act, 1962 (as amended} in respect of the following

categories of cases, any person aggrieved by this order can prefer a Revision Application|

(¢]

P

The Additional Secretary/Joint Secretary (Revision Application), Ministry of Finange,
(Department of Revenue) Parliament Street, New Delhi within 3 months from the date| of

communication of the order.

Frafafaa wfRa srdw/order relating to :

‘an ; goods cxporte_d__

v & = J onatd I A,

|
HIXd H 319Td H 6 [BH] ared | el 797 Afed YR B 398 T-dg R 0 3aR 7 T¢ J1d
gl 99 T ®ITH TR IaR o3 & fog oiféd A1 SR 9 91 0R 97 99 T R W) 3aR

T ATa & 7 7 rdfda Ara | ot 8.

- (b)

(m

any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of ﬁhe

quantity required to be unloaded at that destination.

| TR s, 1962 & W X qYT IUP YA §AY 7Y F1OE & aed Qe arad!

=

o

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules magde

thereunder.

QA& SfTdeA UF GeTa gwTae § fariey ey § URAd $YAT 81 N E Sid SuET offd

& S1erh oY 39 & wry Fufaf@a srmaa gau 8 a1k

(@)

The revision applic—mr_ion should be in such form and shall be verified in such manner
may be specified in the relevant rules and should be accompanied by :

as

&1 B Uae, 1870 F 7E U.6 A 1 1A [uld [PT 10 AR 59 13N & 4 e,

forg®t ue ufa # verw 9 9} ey g fewe o @ T,

(a)

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as prescriﬂled

under Schedule 1 item 6 of the Court Fee Act, 1870.

(@)

o

g cTaa] & HETar 9Ty Ho Ao &1 4 Uradl, aTg 8 [

4 cbpies of the Order-in-Original, in addition to relevant documents, if any = G e I

(M

TARIym & fog ende 3t 4 ufea RGN

(c)

4 copies of the Application for Revision.

(%)

QA& 3de TR B @ (1Y T SUTH, 1962 (T4 TRTUA) J (Huikd B9

3 Wi, B9, qvs ol 3k fafqy mel & =i & wefi onar @ £ 3. 200/-(F9T & | 773
¥.1000/-(¥UY U& gWR /14 ), st Y wren g1, @ wi| Rrd wier™ & yniitg gare .96,
@1 1 wfaal. afe e, wim mar s, @ T s @ il e wuT us @re a1 398 aH

gl o W} Bl & U 7 %.200/- X ol e @@ @ iy & @ #9 F w7 A 3.1000/-.

(d)

The duplicate copy of the T.R.6 challan evidencing payment of Rs.200/- (Rupees two
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the case may be, under the
Head of other receipts, fees, fines, forfeitures and Miscellareous ltems being the fpe

prescribed in the Customs Act, 1962 (as amended) for filing a Revision Application. If the
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amount of duty and interest demanded, fine or penalty levied is one lakh zupc:cs- or less) |
fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs, 1000/-.

7T 9. 2 & 17 Giud ATEE) & Sral o AIHE) & G A a7G S8 i g6 AW § 18 |
Heqy oxal 8 o 3 o dfuftum 1962 & Uit 129 U (1) & adfls wid Whu-a A
igﬂ;ﬁﬁﬂﬁﬁﬁ%ﬁz@mmﬁaaﬁm%wammﬁuﬁmmm

In respect of cases other than these mentioned under item 2 above, any person aggricvé-&_.“
by this order can file an appeal under Section 129 A(1) of the Customs Act, 1962 in form
C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following
address : |

e, dad 3dG I g 9a1 &Y 3Uifery | Customs, Excise & Service Tax Appellate;
Siftzur, iy &=ita dis

Tribunal, West Zonal Bench

3R, $GHGIEIG-380016

2nd Floor, Bahumali BEavan,

Nr.Girdhar Nagar Bridge, Asarwa,

3

Ahmedabad-380 016

i

5. | SATe® SAUTTaH, 1962 B URT 129 T (6) 3 wiefi, diarges srfufyam, 1962 @1 URT 129 |
T (1) & i ordfte & wry Prafafed g gaw e afee- l
—- —
Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (1) of the |
Customs Act, 1962 shall be accompanied by a fee of - i

@) | ordier @ wafRa Are A wgl o] ST ATUBR) GIRT AT 741 Yodb 13 TS quT Tl

a7 €8 Y I$ Y ufY @@ €U g7 398 $H 8 9 TP g9k I,

(a)

where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees; .

St @ SrAd AT § g o] STHD ATUSTR gIRT BT 7497 Qe 3R TS YT 7]
nma‘sﬁmtﬁ‘ammﬁmmﬁﬁ%ﬂwﬁmwﬁmmaﬁaﬁ;mwj
*0Y |

2 YCustoms in the case to which the appeal relates is more than five lakh rupees but no

where the amount of duty and interest demanded and pen_a-]‘t; levied by anyrdl‘ﬁcr:r OT

exceeding fifty lakh rupees, five thousand rupees :

e § SEd ATAS A ogl [ T SR g1 " 1] Yo AR oATS! qUT ]
T €3 B} IHH UU 9@ w9 @ U@ g dl; 39 g9k 39U, |

; . : 4+
where the amount of duty and interest demanded and penalty levied by any officer of |
Customs in the case to which the appeal relates is more than fifty lakh rupees, ter
thousand rupees -

O T Taeg o B W, A T G % 10% o1 I R, 96l Yeb 91 Geb Gd G5 10AG A 8, UG8 F 10%

(¥)
31 Y W, Tel Haw ¢S far H g, i @ e |
(d) | An appeal against this order shall lie before the Tribunal on payment of 10% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone 1s in dispute, : |
6. | gaq SuTaA @ YR 129 (Q) $ SaTd HUTel WIUHRY & §He QTUX G deH UF- ()

I s & fRrg a1 Aty B QuRA & Rig ar fewht s e & oy feg e erdia - - sryar |
(@)&nﬂamaﬂéﬁﬁ-ﬁuﬂmﬁ?%mwm%mumﬁuﬁ%ﬁmwmﬁﬁm|
| g =ifeu. .

: &
Under section 129 (a) of the said Act, every application made before the Appellate Tribunal-

(af in an appeal for grant of stay or for rectification of mistake or for any other purpose; or :J

(b) for restoration of an appeal or an application shall be acmmpénied by a fee of five Hundred rupees

l
[
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 ORDER-IN-APPEAL

.

M/s Shree Maa Jagdamba Traders - (IEC I\Iu:}.-GSYPS2605M]r
Plot No. 71 & 72, Khetarpal Nagar, Gandhidham-370110 (hereinafter referred to
as the ‘Appellant’) have filed the present appeal in terms of Section 128 of the
Customs Act, 1962, challenging the Order-in-Original bearing No.
MCH/18/ADC/MK/2023-24, dated 28.04.2023 (hereinafter referred to as ‘the
impugned order’) passed by the Additional Commissioner o Customs, Customs!l

House, Mundra (hereinafter referred to as the ‘adjudicating authority’). l
l

.3 Facts of the case, in brief, are that the Appellant had filed Bill of Entry
No. 3331409 dated 16.11.2022 for clearance of 27960 Kgs of goods declared a

‘Shikakai & Arecanut” havin-g' an assessable value of Rs. 58,52,910.78 throug l
their Customs Broker M/s SRV Shipping, (CHA—ADLFE&OSGQJCHOOI). Thei

details of the Bill of Entry are as under in Table-1. 1 -
Table-I , I'f-_
' Sr No. Bill of Entry No. | Item Quantity Declared G
& Date Description | (In Kgs) Assessable 1
Value (in INR)
1 [3331400 Shikakai ~ [20220 | 10,96,638.98
dated16.11.2022
Arecanut 7740 47,56,271.80
(- & '
Total 27960 58,52,910.78
| =

2.1 Specific intelligence was developed by the Special Intelligence and|
Investigation Branch (hereinafter referred to as "SIIB" revealed that the
Appellant resorted to mis-declaration in terms of quantity of goods covered by
Bill of Entry No. 3331409 dated 16.11.2022 (hereinafte- referred to as the
impugned Bill of Entry). The Appellant availed the benefit of Sr. No. 1 of

Notification No. 096/2008 dated 13.08.2008 in respect of item no. 1 i.e. Shikakai

\
JPV
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‘ MUN-CUSTM-000-APP-021-25-26
|
|

and Sr 14(a) of Notification No. 096/2008 dated 13.08.2008 for item No. 2 i.e.
Arecanut with an intention to evade appropriate Customs Duty. M/s SRV
Shipping, (hereinafter referred to as Custom Broker) filed the impugned Bill of
ientry on be_half of the Importer.

|

2.2 Based on the above intelligence, Officers of the SIIB intercepted the
container No. EITU1179701 covered by the said Eill of entry at TG CFS, Mundra

for examination. A detailed examination of the imported goods was carried out

- W
¥ lin presence of representative of CHA and CFS vide Examination Report dated
. P e
> spw- 26.11.2022. During the examination it was observed that quantity of goods was
found different from the declared. Quantity found during examination is as per
| e
|Table - II below:
' Table-II
Sr. | Description | No. of PP No. of PP ‘Weight if | Total
' No. Bags declared Bags found each PP Weight
Item in Invoice | during Bag ‘
. - &Packing List | examination | ( in Kgs)
1 Arecanut 258 Bags (30 179 85 15215 Kgs
L e Kgs each)
b = (30*258=7740
s Kgs)
bk _m
b i 2 Arecanut - 79 30 2370Kgs
: - Shikakai 337 Bags (60 60 89 5340 Kgs
z/ggr ikl B Kgs each)
/_‘:;-/.. =g N2\ (60*337 =
(ai . & }ci) 20220 Kgs.)
‘,‘? i !. ..' : ! - .
\'-'E’K:”ﬂgl/ */ Shikakai - 248 20 4960 Kgs |
e/ ]
iET |
1l Arecanut | 17585
| Total Kgs
! Shikakai | 10300
t =

e T, On per{zsal of the above table it appeared that quantity of Arecanuts declared as

e | 7740 Kgs. and quantity found during examination Was 17585 Kgs., thus 9845
5 4 Kgs. of Arecanut were found in excess. Further, quantity of Shikakai was

declared as 20220 Kgs. However, during examination 10,300 Kgs. Shikakai were

found, thus, 9920 Kgs of Shikakai were found short.

ﬁ \‘ Page 5 of 23
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2.3. The DGFT vide their Notification No. 20/2015-20 dated 25.07.2018
amended the import policy of Areca Nuts under CTH 080280, the relevant

|
portion of which is as under:

Exim Item | Policy Revised | Existing | Revised
Code Description | Policy Policy Policy
! Conditions Conditions

Areca Nuts:

| il | :
| 08028090 | Other Free Prohibited | Proviced However,

' CIF value is | import  is
' Rs. free if CIF
‘ 251 /end value is
' ' above per | Rs.251/-
Kilogram. and above
per
i Kilogram

Para 2 of the aforesaid notification further states:

“ 2. Effect of this Notification Import of arecanut over and above CIP 251/ iiaei'f ook

kilogram is free and Import below CIF 251/ is prohibited."

2.4 The examination of goods revealed that the Appellant had mis-declared the|

quantity of Arecanuts to avoid the applicable duty thereon and also the excess
quantity of Arecanuts was not declared in the impugned Bill of Entry. Arecanut
is freely importable if CIF Price are Rs. 251/~ per Kg. and above. However, the
Appellant did not declare the same thus the excess quan-ity of Arecanut was!
considered as prohibited. As the goods were prohibited and mis-declared in
terms of quantity as well, therefore, the same were liable for confiscation under
Section 111(d), 111(1) & 111(m) of the Customs Act, 1962. Further, declared
quantity of Shikakai and Arecanut were imported to cover up the excess quantity
of undeclared Arecanut, therefore, the same are liable for confiscation under
Section 119 of the Customs Act, 1962. As the goods imported vide impugned Bill
of Entry having declared Aséc;ssable Value of Rs. 58,52,€11/- were liable for
confiscation under Section 111(d), 111(1), 111(m) & 119 of the Cust(;ms Act,|

|
1962, accordingly, the goods were seized vide Seizure Memo dated 08.02.2023. j
|
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|

'2.5 During the investigation, summons dated 08.12.2022, 22.12.2022 and
16.01.2023 were issued to the Appellant for reco'r.ding statement but he did not
appear for the same. The Appellant vide his letters received on 29.12.2022 and
17.01.2023 requested for extension of time and for allowing his son for

statement. Thereafter the statement of his son Shri Surendra Singh was recorded

| that the supplier vide E-Mail dated 17.11.2022 informed that excess auantity
' was sent and he asked for return of cargo; that the Appellant imported excess
quantity of Arecanut due to mis-handling of cargo at supplier’s end and that they
want to re-export the entire cargo as it is not their purchase order; that they are
; ready to pay fine and penalty as imposed by the adjudicating authority; that they
| do not want any Show Cause Notice and Personal Hearing in this matter .
2.6 Further the statement of Shri Rajesh Kumar Jain, Partner, M/s. SRV
Shipping i.e. Customs Broker was also recorded on 21.02.2023 wherein he
interalia submitted; that their employee who handles the documentation work
had filed the Bill of Entry No. 3331409 dated 16.11.2022; that on being asked

| about the same; that they had filed the aforesaid Bill of Entry on the basis of

ier. o

_ The investigation conclﬁded that the Appellant was involved in mis-
declaring the goods and hence rendering the same liable for confiscation under
Section 111(d), 111(1), 111(m) & 119 of the Customs Act, 1962. Further the
| Appellant also appeared liable for penal action under Section 112(a)(i) of the

Customs Act, 1962. Also, to show lesser quantity of Arecanut relevant

| documents were manipulated and submitted to the Customs for clearance of the

same, hence the Appellant appeared liable to penalty under Section 114AA of the
Customs Act,1962

2.08 The Appellant submitted a letter dated 27.03.2023 and requested for re-
' export of the entire goods imported vide Bill of Entry No. 3331409 dated

16.11.2022 as the same is not as per their purchase order Further, they

| . . '
requested not to issue show cause notice and personal hearing in the matter. In

| view of the same, the adjudicating authority decided the matter on the basis of

| the Investigation report issued vide F.No. S/43-205/Arecanut/SIIB-F/CHM/22-

1
j ' - ; Page 7 of 23
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on 30.01.2023 wherein he interalia submitted; that they had ordered for the |
| quantity for which they had filed the Bill of Entry No. 3331409 dated 16.11.2022; |

about the excess quantity of Areca Nut, he submitted that they were not aware |

guments received through mail and original documents received through
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23 dated 23.02.2023 issued by the Deputy Commissioner of Customs, SIIB,|

Mundra as under :- |

[)

3. SUBMISSIONS OF THE APPELLANT:

It was ordered to confiscate goods imported vide Bill of Entry No. 3331409

dated 16.11.2022 having assessable value of Rs. 1,13,58,488under
Section 113(3), 111(1), 111(m) and 119 of the Customs Act, 1962.
However, the adjudicating authority gave an option to the Appellant to|
redeem the confiscated goods on payment of redemption fine of Rs.I
5,00,000/- under Section 125 of the Customs Act, 1962 for re-export|

purpose only.

Imposed a penalty of Rs. 10,00,000/- and Rs. 20,00,0C0/-on the Appellant

under Section 112(a)(i) and Section 114AA of the Customs Act, 1962

respectively.

The adjudicating authority also permitted the Appellant to re-export the!
goods on payment of redemption fine and penalty and other charges as|

applicable as ordered above.

Being aggrieved with' the impugned order, the Appellant has filed the present

appeal wherein they have submitted as under :-

-

» The supplier had shipped the consignment and had also issued

They had placed a purchase order vide No. SMJT/00 [ /22-23 dated 10.08
2022 with M /s Unique Friends Group Co. Ltd, No.21, Ground Floor, Daw

Thein Tin Road, Mingalar Taug Nyunt TSP, Yangon Region Myanmar for[
importing 20 220 MTs of Shikakai at the rate of US$ 640 per Metric tonne
aggregating to a value of US$12,940.80 and 7740 MTs of areca nut, at the,
rate of US$ 3300 per MTs, aggregating to a value of US$ 25,542. The said |
order had been accepted by the supplier and they duly attested the
purchase order. Thereafter, the supplier had executed a sale Contract No.
UFG/090/2022 dated 19.08.2022 for the said quartity of shikakai and

areca nut. Copy of the purchase order and sale contract are attached.

Page 8 of 23
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commercial invoice, packing list, bill of lading, country of origin certificate,
FTA Certificate, Phytosanitary Certificate etc., and on the basis of the
same, the Appellant had filled the Bill of Entry on 16/11/2022 through

their Customs Broker. All the aforementioned documents are attached.

Thaton 17/11/2022, the supplier had sent following mail to the Appellant
informing that due to an error on the part of the manager the cargo had

been dispatched.

On 26.11 2022, when the cargo was examined, it was noticed that it
contained cargo as mentioned in the Table A of impugned order. The
appellant had vide e-mail dated 27.11.2022, communicated to the supplier

the discrepancies noticed on physical examination of the cargo.

The supplier had admitted his mistake and vide telcon dated 29.11 2022
and requested the Appellant to return the cargo or make full payment for
the goods. The Appellant vide his mail dated 29.11.2022, informed the
supplier that he was not in a position to bear the cost and make payment

of duty, and agreed to return the cargo as and when released by the

% authorities.
¢

The appellant was a bonafide importer and there was a mishandling at the’

end of the supplier's manager which resulted in improperly loading the
cargo that resulted in excess receipt of areca nuts and a shortage in the
quantity of shikakai. The supplier had owned up his mistake apologized

and expressed their readiness to receive the goods back and replace.

The Appellant had, therefore no knowledge of improper shipping of the
cargo and such an improper shipping occurred due to the operational

failure at suppliers end, as admitted by them. The excess and shortage

occurred outside the contract signed and therefore, it was not intentional |

on the part of either the supplier or the Appellant as the Appellant was
under no obligatiori to make payment for any commodity received excess
in quantity than ordered, and also for short supply. The supplier also will
not benefit in any way in committing a dispatch error as he would be losing

out in the sale

i » The appellant wanted to follow best international practice of business and

A Page 9 of 23
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MUN-CUSTM-000-APP-021-25-26,
did not want a loss of credibility for domestic importers and therefore|

agreed to the supplier to send back the cargo and sought replacement

which the supplier agreed.

The Appellant therefore, vide letter dated Nil requested permission to
return the cargo and adjudicate the case without SCN as the a,ppellant\
had been incurring heavy loss in the form of CFS charges, demurrage EmchI
ground rent etc The appellant had also requested to . take into!
consideration the bonafide nature of the mistake and that it had happened

without the knowledge of the importer while adjudicating the matter.

||

The matter had been adjudicated but the learned adjudicating authority
failed to appreciate the bonafide character of the error but concluded that
the mismatch in quantity was a design to avoid pavment of applicable

duties which is far from the truth in view of the facts narrated above

The finding of the learned adjudicating authority that by not properly
declaring the cargo, the appellant had violated the provisions of section 46
of the customs Act, 1962 is also incorrect as the appellant had filed the

bill of entry on the strength of his purchase order, contract executed and

other shipping documents, viz, B/L, Packing List, Invoice, duty exemptionL

certificate etc, received from the supplier. The appellant had no reason to

iff‘it
i ‘8
R
-

“R8adiic
- 3 B 3
a® =84
¥

disbelieve the veracity of any of these documents and it was not logical for

400
o

him to suspect that the supplier would not exercise due diligence- in——~_ +\

dispatch of the cargo causing financial loss to the suppliér himself '-th’é_xi*'.i_

anyone else.

The learned adjudicéting authority failed to appreciate the bonaﬁdes.df.'-'”

error on the part of the supplier and the innocence of the importer while
holding that the excess quantity of areca nuts i.e. 9845 kgs. was not

declared in the bill of entry to avoid applicable duty thereon. The Applicant

had no reason to suspect that the cargo in question would not be examined

1
. . . . . . - l
and since areca nut being a sensitive commodity and being imported underi

concessional rate there were every reason for him to assume that the cargo’
would be subjected to examination and no prudent person would indulge

in under declaration of cargo in such a likely hood of physical examination.

The Learned adjudicating authority had made this observation without

any documentary or oral evidence but merely on the basis of suspicion|
|

l

Page 10 of 23

“."..\L-

5 -"q; by o
ST LI B
L

._'__J'- b

-
X "\.\.. T gy S
WL L

£ _.*__
A |
&% s 8

"l§ i
33 E 5

I TRy
L

|4



. |
@ |
| MUN-CUSTM-000-APP-021-25-26

surmises and conjectures which are no evidence under law

» According to import export policy, areca nuts are classified under exim

code 08028090 are prohibited for export if the CIF value declared is less

than Rs.251 per kg. The purchase order was placed for a quantity of 7740
.' '.;';“ kgs. for an aggregate value of US$ 25542.00 with an average value of US$
S o 3.3 per kg. The import exchange rate for US$ at the material time vide
i g Notification No. 92/2022-Customs (N.T.), dated 3rd November, 2022 (and
as recorded in the bill of entry) was Rs.83.80, and accordingly, the per kilo
rate of areca nut is Rs.273.9 per kg.
|
> No evidence had been adduced to show the valuation of the excess quantity
of areca nut found as being below Rs. 251 per kilogram to treat them as
prohibited cargo. The excess quantity is not found to have been any
E different in quality in order to consider its value below what has been
] already declared in the invoice for similar kind of areca nut The areca nut
| being of same quality for the excess quantity too, the value has to be the
same as declared in the invoice, logically. No investigation has been carried
s :{:;-.» out separately on the value of areca nuts and therefore without cogent
E“‘E reason and reliable evidence arbitrarily the goods cannot be treated as
;ﬂm prohibited and the goods are not liable for confiscation on the ground of |

y import policy of prohibition

Confiscation under Section 111(d) of the Customs Act is inapplicable as
there was no prohibition on importation of shikakai and the areca nut
imported is valued at the rate of Rs.273.9 kgs., much above the threshold
value of Rs 251 to attract the provision of prohibition. According to Section
111(d), any goods which are imported or attempted to be imported or are
brought within the Indian customs waters for the purpose of being

imported, contrary to any prohibition impo's‘ed by or under this Act or any

2 other law for the time being in force are liable for confiscation under this
g 45 1 provision. There is however, no evidence to substantiate that the value of
i e b ;
W the areca nut imported is less than Rs 251 per kg to attract the policy of
prohibition '
¥ ' » Penalty under the aforementioned section of law had been inhcorrectly

| imposed since there existed no prohibition on the areca nuts imported

which is in the value range of Rs 2739 per kg.

-
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» In this regard, reliance is placed on the following case laws:-

e Hindustan Steel Ltd. v. State of Orissa 1978 (2/ E.L.T (J 159) (S.C.)I
= 1970 (1) SCR 753 |

¢ Akbar Badruddin Jiwani Versus Collector Of Customs reported in
1990 (47) E.L.T. 161 (S.C.).

LEEE R

¢ Commissioner Of Customs (Import) Versus Trinetra Impex Pvt|
Ltd.2020 (372) E.L.T 332 (Del.)

|

» The adjudicating authority failed to appreciate tie facts in correcﬂI
perspective and without any tangible evidence, but placing reliance upon
suspicion held that the declared quantity of shikakai and areca nut wereI
imported to cover up the excess quantity of undeclared areca nut and:
therefore goods are liable for confiscation under section 119 of the
Customs Act, 1962 There is no oral or documentary evidence to support
the aforementioned findings of the adjudicating authority Further,
according to section 119 of the Customs Act, 1962, any goods used for|
‘concealing smuggled goods shall also be liable to confiscation According ‘
to section 2(39) of the Customs Act, smuggling, in relation to any gqqéiq; :

¥ 0 . S " Jir 4 5
means any act or omission which will render such goods liablesfor:

confiscation under section 111 or section 113, In the instant case, theref

has been a bonafide admitted error on the part of the supplier for’ Wthh oo

the appellant was not at all responsible. The Appellant acted under
bonafide belief that the goods are according to the pu-chase order and the|
sale contract executed with the foreign supplier Since the error was
bonafide, no part of any good is used as camouflags to another kind of]
goods. In this case, both the items of cargo were declared duly but in terms‘
of quantity, there was a mismatch which was admitted by the supplier as
to have occurred inadvertently at the hands of the supplier's agent. Penalty

imposed under Section 114AA is not sustainable in ‘he absence of mens

rea.

s E 4
s e bbb -«
>

» The adjudicating authoﬁty erred in holding that the appellant by showing

lesser quantity of areca nut had manipulated relevant documents

submitted to customs for clearance of the same, and were therefore liab1e|

Page 12 of 23
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for penalty under Section 114AA of the Act. As it had been explained above,
the quantity mismatch was contrary to the instrument of purchase 1.e. the
purchase order given by the appellant and the contract executed by the
supplier. The appellant had matched the documents received from the
supplier and found them in order and in agreement with the contract The
veracity of none of the documents issued by the supplier had been
questioned in the show cause notice or by the adjudicating authority to
arrive at this conclusion as to have been manipulated by the appellant.
Therefore, the conclusion drawn by the learned adjudicating authority that
the appellant manipulated the documents are not factually and logically
correct Therefore, no penalty under section 114AA could be legally
imposed upon the appellant Section 114AA runs as below 16.2 Further,
mens rea is a basic ingredient to impose penalty under this section There
is no oral or documentary evidence substantiating mens rea of " the
Appellant in the supplier mis declaring the cargo on account of an
inadvertent error of their gopdown manager. The supplier admitted the error
on their part and agreed to replace the entire consignment. Hence, penalty
in the absence of mens rea, the penalty imposed on the Appellant under

this section is not legally correct.

gram Micro India P. Ltd. Versus C.C., Air Cargo Complex (I), New Delhi

2019 (369) E.L.T. 1668 (Tri Del.) thus:

Janki Dass Rice Mills Versus Commissioner Of Customs, Mundra in

(2023) 2 Centax 141 (Tri.-Ahmd), | '

e Bansal Fine Foods Pvt. Ltd. Versus Commissioner Of Customs, Mundra in
(2023) 5 Centax 109 (Tri.-Ahmd).

e Villavarayar & Sons Versus Commissioner Of Customs, Tuticorin 2018
(359) E.L.T. 197 (Tri. Chennai).

e Commissioner Of Customs (Import) Versus Trinetra Impex Pvt. Ltd.2020
(372) E.L.T 332 (Del.)

e Hindustan Steel Ltd. v. State of Orissa 1978 (2) E.L.T (J 159) (S.C.) 1970
(1) SCR 753-observed that -

» The order in original, vide para No. 17.4, permitted to re-export the goods
on payment of redemption fine and penalty and other charges as

applicable as ordered therein. The Hon'ble Supreme Court of India in

Page 13 of 23
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Siemens Limited Versus Collector Of Customs 1999 (113) E.L.T. 776 (S.C.)

ordered to refund the redemption fine paid, since the goods had been re
exported Similarly, the .Apex Court in Commissioner v. Guru Ispat Ltd.
2003 (157) E.L.T A87 (S.C). dismissed appeal against the order of thei
Appellate Tribunal reported in 2003 (151) E.L.T 384 (Tri. Kolkata) which!

held that re-export of goods is allowed without redemption fine and penalty

when the goods are wrongly shipped by the foreign supplier and there is
no mala fide on the parts of assessee, as they took :mmediate steps on!

detection of wrong-shipment

~ Reliance is placed on the following case laws in this regard:

e Selvam Industries Ltd. Versus Commissioner of Customs, Tuticorin
2021 (377) E.L.T 458 (Tri. Chennai)

e Padia Sales Corppration v.C.C. reported in 1992 (61) B.L.T 90

(Tribunal) ~

e Kenda Farben India Pvt. Ltd. Versus Commissioner o_f Customs,

Noida reported in 2019 (369) E.L.T 1225 (Tri. AllL).

PERSONAL HEARING: P A

4. A personal hearing was granted to the Appellant on 27.01.2025 following|

the principles of natural justice wherein Shri Gervasis Thomas, Advocate

appeared on behalf of the Appellant. He reiterated the submissions made in the

appeal. He also informed vide Email dated 27.01.2025 that the Appellant had|

also filed SCA No. 15189/2023 before Hon’ble High Court of Gujarat for

modifying the impugned order for allowing re-export the goods on payment of

redemption fine only without insisting on payment of penalty as the appeal
against the said order is already filed before the Appellate Authority. It is furtheri
informed that the relief sought by them was granted by the Hon’ble High Court|
vide its order dated 20.09.2023 wherein the Hon’ble Court has not made any
opinion on the merits of the case which is subjudice before the Appellate

Authority. He also attached a copy of the said order.
4.1 Due to change in Appellate Authority, fresh personal hearing was granted

to the Appellant on 24.04.2025. Shri Gervasis Thomas, Advocate appeared on

behalf of the Appellant. He reiterated the submissions made earlier.

A;\y =3
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|
'DISCUSSION AND FINDINGS:

5. [ have carefully gone through the case records, impugned order passed by
the Additional Commissioner, Customs House, Mundra and the defense put
forth by the Appellant in their appeal. The Appellant has filed the present appeal
on 26.06.2023. In the Form C.A.-1, the Appellant has not mentioned date of
commuﬁication of the Order-In-Original ddted 28.04.2023 issued on
02.05.2023. However, considering the period between date of issue of impugned
order i.e 02.05.2023 and the date of filing appeal i.e 26.06.2023, the appeal has

Ceareoe
dEe9
REE 21

been filed within normal period of 60 days, as stipulated under Section 128(1) of
the Customs Act, 1962. The appellant has submitted a copy of the TR-6/GAR7 ' .
Challan No.1923 dated 26.06.2023 towards payment of pre-deposit of
'Rs.2,25,000/- calculated @7.5% of the disputed amount of penalty i.e
iRs.S0,00,000/—, under the provisions of Section 129E of the Customs Act, 1962.

As the appeal has been filed within the. stipulated time-limit and with the
'mandatory pre-deposit, it has been admitted and being taken up for disposal.

|

5.1 On going- through the material available on record, I find that following
§ ol issues are to be decided in the instant appeal:- .

i.  Whether the impugned order wherein'the adjudicating authority has
_ ordered for confiscation of the goods imported under Bill of Entry No.
: _'~_ - 33314098, dated 16.11.2022 having assessable value of
Rs. 113,58,488/- under Section 111(d),111(1), 111(m) and 119 of the

Customs Act, 1962 and imposition of redemption fine of Rs.

5,00,000/- under Section 125 of the said Act for re-export , in the

facts and circumstances of the case, is legal and proper or otherwise.

| ii. Whether the impugned order wherein the adjudicating authority has
‘imposed penalty of Rs. 10,00,000/- under Section 112(a)(i) and Rs.

20,00,000/- under Section 114AA of the Customs Act,1962 and |
penalty of 37,66,041 and Rs. 2,02,403/- on Appellant under Section
114A of the said Act, in the facts and_circumstances of the case, 1s

legal and proper or otherwise.

5.2 Firstly, I take up the issue of confiscation of goods and redemption fine

imposed in the impugned order. It is observed that on the basis of intelligence,

§.oo ', () \ Page 15 0f 23 |
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the officers of the SIIB intercepted the container No. EITU1179701 covered b)%
the impugned Bill of Entry at TG CFS, Mundra for examination. A delailet{
examination of the imported goods was carried out in preser.ce of representative
of CHA and CFS vide Examination Report dated 26.11.2022. During |
examination, it was observed that quantity of goods was found different from thg
declared in the impugned Bill of Entry dated 16.11.2022, the details of whic

are as per Table — II above. It is not under dispute -that there was mis-declaration
on the part of the Appellant in the quantity of Arecanuts as well as shikakai and
also the excess quantity of Arecanuts was not declared in the impugned Bill ofz
Entry. The Appellant has contended that the said discrepancy occurred due to

wrong dispatch of goods by the supplier. It is further submitted by the Appellant

that they received an Email dated 17.11.2022 from the supglier informing about .

the said discrepancy. However, from the records, it is observed that after receipt
of the above mail from the supplier, the Appellant has not come forward td!
disclose about the discrepancy to the concerned Customs Authority until the
Examination of goods which took place after 10 days on 26 11.2022 i.e after 10
days of filing the Bill-of Entry i.e 16.11.2022. Even if it is considered a bonafide
mistake, the supplier should have E-Mailed to the Appellart before filing of Billl
of Entry. This was not done intentionally to check whether the goods could have
been cleared from RMS. Hence the submission of the Appellant to justify the

discrepancy is legally not sustainable. The investigations have established thatl

the goods were prohibited and mis-declared in terms of cuantity as well and

therefore, the same were held liable for confiscation under Szction 111(d), 111(1)|

& 111(m) of the Customs Act, 1962. The legal provisions of Section 111(d), 1 11,“’]__1‘;.:""'

& 111(m) are as under:-

SECTION 111. Confiscation of improperly imported goods, etc. - =

The following goods brought from a place outside India shall be liable Eci =

confiscation:-

(d) any goods which are imported or attempted to be imported or are

brought within the Indian customs waters for the purpose of being

imported, contrary to ariy prohibition imposed by or under this Aét or any|
other law for the time being in force; |
|
(1) any dutiable or prohibited goods which are not included or are in excess
of those included in the entry made under this Act, or in the case of baggage

in the declaration made under section 77;
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' (m) any goods which do not correspond in respect of value or in any other |

particular with the entry made under this Act or in the case of baggage
with the declaration made under section 77 in respect thereof, or in the
,t&_ ] case of goods under transhipment, with the declaration for transhipment
-.-;E :? referred to in the proviso to sub-section (1) of section 54,
" It is observed that during the examination 7740 Kgs of Arecanut were found in |
excess the which was not declared by the Appellant and hence the excess
3 quantity of Arecanut was considered as prohibited. As per DGFT Notification
. 1:No. 20/2015-20 dated 25.07.2018, Arecanut is freely importable if CIF Price are
'Rs-. 251/- per Kg. and above. As the goods were prohibited and mis-declared in
terms of quantity as well, therefore, the same were correctly held liable liable for
iconﬁscation under Section 111(d), 11(l) and 111(m) of the Customs Act,1962. |
| |
I:F‘urthv::r, declared quantity of Shikakai and Arecanut were imported to cover up |
‘the excess quantity of undeclared Arecanut, therefore, the same were also are |
liable for confiscation under Section 119 of the Customs Act, 1962. The legal
b *::; |provision of Section 119 of the Customs Act, _1962 is as under :-
;::{“ . ECTION 119. Confiscation of goods used for concealing smuggled
g ’a;ﬁ;.«..__.{.,‘ \goods. Any goods used for concealing smuggled goods shall also be liable to |
'\\g.; tfiscation.”
\ K

< observed that the actual quantity of Shikakai and Arecanut were not as per
declared quantity and upon investigation it was found that the same was done
‘to cover up the excess quantity of Arecanut since the total weight of consignment |
‘was almost same as per the declaration. Hence the Shikakai and Arecanut used
ltu:) cover the excess quantity of Arecanut were rightly held liable for confiscation

under Section 119 of the Customs Act, 1962,

: As regards the imposition df redemption fine of Rs.5,00,000/- under Section 125 :
. . o N

. of the Customs Act, 1962, the provision under Section 125 of the Customs Act,

pes 1962 is as under :-

be

.| SECTION 125. Option to pay fine in lieu of confiscation. —

| (1) Whenever confiscation of any goods is authorised by this Act, the officer
‘adjudging it may, in the case of any goods, the importation or exportation whereof
 is prohibited under this Act or under any other law for the time being in force, and |
shall, in the case of any other goods, give to the owner of the goods [or, where
such owner is not known, the person from whose possession or custody such |

|
'\,_ Page 17 of 23 |
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goods have been seized,| an option to pay in heu of confiscation such fine as the
. said officer thinks fit :

[Provided that where the proceedings are deemed to be concluded under the
. proviso to sub-section (2) of section 28 or under clause (i) of sub-section (6) of that
section in respect of the goods which are not prohibited or restricted, [no such ﬁne

. shall be imposed] : ,
|

Provided further that], without prejudice to the provisions of the proviso to sub:
section (2) of section 1135, such fine shall not exceed the market price of the goods
confiscated, less in the case of imported goods the duty chargeable thereon.

[(2) Where any fine in lieu of confiscation of goods is zmpose d under sub-section
(1), the owner of such goods or the person referred to in sukb-section (1), shall, in
addition, be liable to any duty and charges payable in respect of such goods.]

[(3) Where the fine imposed under sub-section (1) is not paid within a period of one
hundred and twenty days from the date of option given thereunder, such option
‘ shall become void, unless an appeal against such order is pending. 1

' Explanation. — For removal of doubts, it is hereby declared that in cases where
. an order under sub-section (1) has been passed before the date on which the
' Finance Bill, 2018 receives the assent of the President and no appeal is pending
against such order as on that date, the option under said sub-section may be
exercised within a period of one hundred and twenty days from the date on whzch
. such assent is received.]

The above provisions of Section 125 of the Customs Act, 1962 provides for op‘uon

to pay fine in lieu of confiscation and stipulates that the fine shall not exceed the
market value of the goods confiscated less duty chargeable thereon. The

. quantum of redemption fine is with in discretion of the ad udicating authority.

Further imposition of redemption fine has been justified by the adjudicating

authority in the impugned order after examining the facts and circumstances of

authority is legal and proper and is therefore upheld.

5.2
112(a) (i) and Section 114AA of Customs Act,

provisions which are reproduced as under :-

“ 112. Penalty for improper importation of goods, etc- Any person,- 3

(a) who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under section 111,
or abets the doing or omission of such an act, or (b) whe acquires possession
of or is in any way concerned in carrying, removing, depositing, harbouring,
keeping, concealing, selling or purchasing, or in any cther manner dealing
with any goods which he knows or has reason to believe are liable to
confiscation under section 111,shall be liable, -

Page 18 of 23|
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(b) who acquires possession of or is in any way concerned in cdrrying,
removing, depositing, harbouring, keeping, concealing, selling or purchasing,
or in any other manner dealing with any goods which he knows or has reason
. | to believe are liable to confiscation under section 111, shall be liable,

. ‘ (i) in the case of goods in respect of which any prohibition is in force under
| this Act or any other law for the time being in force, to a penalty [not exceeding
the value of the goods or five thousand rupees], whichever is the greater;”

' In the present case the Appellant was found to be involved in misdeclaration of
!goods as detailed in Table-Il above and accordingly the impugned goods were
liable for confiscation as discussed above. Hence the penalty of Rs.10,00,000/-
under Section 112(a)(i) of the Customs Act, 196I2, has been rightly imposed by
the adjudicating authority and the same is upheld.

»ow
e s
L
-
-

5.2.1 The provisions of Section 114AA of the Customs Act, 1962 are as

i

under :-

“114AA. Penalty for use of false and incorrect material —

If a person knowingly or intentionally makes, signs or uses, or
causes to be made, signed or used, any declaration, statement
or document which is false or incorrect in any material particular,
" in the transaction of any business for the purposes of this Act,
shall be liable to a penalty not exceeding five times the value of

goods.”

) i It is observed during investigation that the Appellant had attempted to clear the

s i~
E »:‘ imported goods by making false and incorrected document as the quantity of
& goods was misdeclared. From the above provision, it is observed that the
\Adjudicating authority had the discretion of imposing penalty under upto five
‘times the value of goods under Section 114AA of the Customs Act, 1962. In view
Eof the same, I find that the penalty of Rs. 20,00,000/- under Section 114AA of
'the Customs Act, 1962 imposed on Appellant is appropriate and accordingly I
;uphold the same.
' :
5.3 The Appellant submitted that penalty in absence of mens rea imposed
Ion the Appellant is not legally correct. However , it is a settled issue that Section
) 112(a) o;f Customs Act applies on a strict liability concept. It does not require
3 :iny mens rea. Once the goods are held lable fof confiscation under Section
“E:';‘ 1111, any person who inter alia acquires possession of any goods or is in any
- o
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way concerned in carrying, removing, depositing, harbouring or deals with any
goods which he knows or has reason to believe are liable for confiscation under

Section 111 of the Customs Act, is liable to a penalty under Section 112(a) of

MUN-CUSTM-000-APP-021-25-2

the Customs Act,1962. However, from the available records. it is observed that l

during the investigation as well as during adjudication , the Appellant has not |
|

disputed the misdeclaration of goods which rendered the said goods liable for |

confiscation.

5.4

Reliance is placed on the following case laws for justification of .

redemption fine under Section 125 of the Customs Act, 1962 and penanltyl

imposed under Section 112(a)(i) as well as Section 114AA of the said Act.

(1)

f\e\y

Order dated. 07.06.2024 of The Hon’ble Chennai T'ribunal in Customs
Appeal No. 40256 of 2023 in case of M/s. Scania Commercial Vehicles _

held as under :-

India Pvt Ltd Vs. Commissioner of Customs wher=in Hon’ble tribu_':r'xz-r_];;',:f,

“16. -~ Confiscated goods can be redeemed either for homel_

consumption/warehousing or for export only on payment of a fine. ot

find that the impugned order is legal and proper and no interference
in the discretion exercised by the Proper Officer is called for. The
Hon'ble Supreme Court in its judgement in Duncan Industries Ltd. and
Anr Vs. Union of India [AIR 2006SC 3699/2006(3)SCC 129] held as
under ; ;
“We are broadly in concurrence with the reasoning of the High Cou

that in matters of administrative discretion it is rot open to the Courts
to interfere in minute details, except on grounds of malafides or
extreme arbitrariness. Interference should be only within very narrow
limit, such as , where there is a clear violation of a statue or a
constitutional provision, or extreme arbitrariness in the Wednesbury,
sense.”

“18. A penalty is the result of a breach of statutory duty. The main
object behind the imposition of penalty is deterrence. Re-export of the
goods does not cure the breach of statutory duty already committed.
While a fine is imposed on the redemption of offending goods imported
in breach of law, a penalty is levied on a person responsible for the\
breach of statutory duty. No interference should ordinarily be made
by an appellate body , in the discretionary order passed by a lower!
authority, just because another view might be possible, except on,
grounds of malafides or extreme arbitrariness. No such ground has
been made out in this case. Hence this plea also does not have any
mertt and is rejected.”

20. - In this regards, I propose to examine the Larger Bench
decision in the case of Hemant Bhai R. Patel (supra), cited by Revenue,
which is binding on a Bench of lesser strength. The question examined
was that when re-export is permitted no redzmption fine can be
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imposed, which is the same issue involved here.

The Larger Bench of this Tribunal answered the question as under;
"Section 112 authorizes imposition of penalty. Section 125 contains
the provisions enabling the Customs Officer to grant an option to the
" owner or the person from whose possession the goods have been
seized to pay a fine in lieu of confiscation. In an adjudication
proceeding as in the present case these are the provisions which
would come into play. If the owner gets the goods reléased after
payment of redemption fine, he may either clear it for home
consumption or re-export the same subject to the relevant rules. A
permission granted for re-export on the basis of a request made by the
owner of the goods is outside the purview of the adjudication
proceedings, as mentioned above. We, therefore, answer the
questions referred in the affirmative and hold that it is open to the
adjudicating authority to impose redemption fine as well as penalty
even when permission is granted for re-exporting the goods. The
reference is answered as above.”

Judicial discipline requires that we follow the judgement of the Larger
Bench. The appellant’s plea is hence rejected.”

Hughes Network Systems India Ltd Vs Commr of Cus ( Import &
General), New Delhi, reported in 2024(388)ELT 594(Del) wherein

Hon’ble High Court held as under :

“ 28. Section 112(a) of Customs Act also applies on a strict liability
concept. It does not require any mens rea. Section 112(a) of the Customs
Act may be contrasted with the provisions of Section 112(b) of the
Customs Act. It is clear that for Section 112(a) to be applicable, no mens
rea is required whereas for Section 112(b) to be applicable mens rea or
knowledge is required. The expression used in Section 112(b)is “dealing
with any goods which he knows or has reason to believe are liable to
confiscation under Section 111", Section 112(b) imposes an obligation on
the authorities to establish mens rea and/ or knowledge.

29. In the case of the appellants, Section 112(a) of Customs Act has
been applied which really is in the nature of absolute liability. Section
112(a) of the Customs Act read with Section 111 clearly shows that the
goods were liable to confiscation and for redemption thereof fine was to
be imposed and further penalty liable to be imposed on the appellants.

© 30. Reference may also be held to provisions of Section 114AA of the

Customs Act which reads as under :

«“114AA. Penality for use of false and incorrect material. - If a
person knowingly or intentionally makes, signs or uses, or causes to be
made, signed or used, any declaration, statement or document which is
false or incorrect in any material particular, in the transaction of any
business for the purposes of this Act, shall be liable to a penalty not
exceeding five times the value of goods.”

31. Section 114AA provides for penalty for use of false and incorrect

material. Knowing and intentional use of false or incorrect material

Page 21 of 23
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makes a person liable to penalty not exceeding five times the value of
goods.

32. When Section 112(a)fi) of the Customs Act is contrasted with
Section 114AA it further establishes that where mens rea is established
for use:#o/f alse and incorrect material, the pena{Zy could be five times the

value of the goods. On the other hand penalctiy or improper importation
of goods under Section 112(a) is not to exceed the value of the goods. 1
: 1
33. In the instant case, had the authorities applied Section 114AA, th o
penalty could have been upto five times the value of the Goods.
. b -

34. Reference may also be held to Section 125 of the Customs Ac
which provides for option to pa_%_gne in lieu of confis-ation and stipulate
that the fine shall not exceed the market value of the goods confiscated
less duty chargeable thereon. _ |

35. In the instant case, the value of the goods imported were 3.};
crores and the redemption fine imposed is Rs. 60 Lakhs which is nearly
19% of the value of the goods and the fine imposed is Rs. 15 Lakhs on
each of the appellants which translates to about 4.75% (totalling to 9.5%)
of the value of the goods.

36. As we have held the confiscation of the goocs under Section 111
and imposition of penalty under Section 112(a) of the Act are on a strict
liability principal, the question of law I

‘Did the Tribunal fall into error in concluding that rhi
appellants/assessees that the appellants/assessees were culpabl
and/or were liable to the penalty imposed under Section 112 of the B
Customs Act and that the goods were liable for confiscation, in. the
circumstances of the case? [Z/

I‘ r—- | ; /3
is answered in favour of the department/responcent and against.the”
assessees. AN

T
37. With regard to the submissions made by Learned Counsel for thea(
appellants that the quantum of redemption fine and penalty imposed is
harsh and excessive, we of the view that the same is within the
discretionary powers of the authorities. Discretior. has been exercised
by the Commissioner of Customs of imposing penalty and fine and said
discretion having been upheld by the Tribunal, does not give rise to a
question of law, leave alone a substantial question of law and is a pure,
question of fact. }

38. Be that as it may, as noticed hereinabove the redemption fine as
well as penalty imposed could have been upto the value of the goods i.e.
Rs. 3.13 crores, whereas in the instant case, the redemption fine
imposed is about 19% and the penalty on noth the appellants
cumulatively amounts to about 9.5% of the value of the goods.

'tkt}.
'Y TR T
L

39. We hold that the discretion has been judicially exercised by the
Commussioner of Customs and even on facts of the case, does not
warrant any interference.

40. Reliance placed by Learned Counsel for the appellants on the
Jjudgment in the case of Akbar Badrudin Giwani (supra) is misplaced, for
the reason that we have found that the discretion ir. the instant case has|
been exercised judicially by the Commissioner of Customs.

Page 22 of 23

.

38
.



L
8

+t e
g CJ ;.,f..

MUN-CUSTM-000-APP-021-25-26

41. In Akbar Badrudin Giwani (suﬁm), the Supreme Court also

considered the proportionality of conduct vis-a-vis the quantum of

penalty. In the present case the Commissioner of Customs could have
imposed redemption fine and penalty each of 100% of the value of the
goods but has restricted the redemption fine to 19% and penalty to 9.5%.
We find that discretion has been Judicially exercised and in Jfact has been
exercised in favour of the appellants by not imposing a harsh or
excessive penalty.

I Chairman, SEBI v. Shriram Mutual Fund - 2006 (5) SCC 361 wherein the
: Supreme Court has held that once contravention is established then the
penalty has to follow and only quantum of penalty is discretionary. As
noticed in Chairman Sebi (supra), in the present case discretion has been
exercised by the adjudicating officer by imposition of lesser penalty then
what could have been imposed under the provisions of the Customs Act.”

|
|
6. In’ light of discussions made above and Jjudicial pronouncements cited

above, the impugned order dated 28.04.2023 is upheld and warrants no
interference. The appeal filed by the appellant is hereby rejected.

\“p
(AMITaDPTA)

Commissioner (Appeals),
Customs, Ahmedabad

F-No. 8/49—60/CUS/MUN/2023—24/,« Date:08.05.2025
By Registered post A.D/E-Mail

To, | - _

M/s Shree Maa Jagdamba Traders S/ ATTE STELD

( IEC No.-GSYPS2605M)
Plot No. 71 & 72, Khetarpal Nagar,

. v £ ) 61" H Iz
Gandhidham-370110 - CUSTOMS (aPPEA S;.A mﬁ
- ' i AL,

Copy to:
}/ The Chief Commissioner of Customs, . Gujarat, Custom House,

Ahmedabad.
2. The Pr. Commissioner of Customs, Customs House, Mundra.
3. The Additional Commissioner of Customs, Custom House, Mundra.

[4. Guard File.
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