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sg ilq {6 qR1 fr-qr rrqr

This copy is granted free of cost for the private use of the person to whom it is issued.

ffiFqq re62 ol ERr 12eE d trt Fe{I trsfrftro } ettftq

qrcoJ fi strar i ot{ d"k {s B{rt{r € srqi o1 rflEf, u-f,qtt ernr A A {s qreel o1 wF
o1 drfr{s € 3 q-fri } oier srw efoe/vg6 qfiq lotter vrfrur1, B"il qn-f,q, lrrwe fr
€ss qrrf, c€ ftrd) d garluur enier rqo o-t e_ot B.

Under Section 129 DD(1) of theCustomsAcl, 1962 (as amencied), in respect of the follo

catogories of cases, any person aggrieved by this order can prefer a Revision Applicatio
Thc Additional Secretary/Joint Secretary (Revision Applicati:n), Ministry of Finan
(Department of Revenue) Parliament Street, New Delhi within l| months from the da

communication of the order.

ii gE f, 3II / Order reJating to

Fq ol€ crf,.

(a) anv goods exported

({4 )
qr{d 3flqTd dlf,{ or{r rr.IT qTtfl rt.flq R{,I;t q{ 1 TIg

qI us rI(Iq R{r1 q{ sf,rt qTi }- ftC s{ileio qro a-att l qli {R urr ts-g rrdq e{I;I qr irdrt
rrS qrf, a1 qrfl C a{Eftro cio € 6* A.
any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in lndia or so much of the quantity of such goods as has not bq'en

6

EqT{6

2

(6)

(b) unloaded at any such destination if goods unloaded at such destination are short of
quantity required to be unloaded at that destination.

3rRtlaqq, 1s62 & ortqrq x dt{t c:s} 3{tlt{ q:Trg rtq ildir {@
3firqrft

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules
thereunder.

ff?Ey-qrsq-Tqd F{=IT EITTT 3{d

+i qrSrft.:it ss fi t11q frqfufud irrrr'ncr sds +i qrFS:

The revision application should be in such form and shall be verified in such manner
mav be specified in the relevant rules and should be accompali,-,d by:

(6t v1 ge, tszo rrd q.6 1 rtg iftgTt gs 3tT 4
fuso1 c-f, sfr C !-{rs t€ o1 qrqroq {iffi ftf,e qrn d-qr srFdr.

(a) 4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty onl.z in one copy as
under Schedule I item 6 of the Court Fee Act, 1870.

Jn'

(c)

&-

prescrl d

(Gl qqd & rr[rmf qrq {d qrerT o1 4 qfiqi, qk E)

(b) 4 copies of the Order-in-O riginal, in addition to relevant docunlents, if any -, 
.,

qiur 4

4 copies of the Application for Revision.

&iUI (Iq{ 6TA } ftrC dlqr{o orlqftqq, $62 tqq'
3rq {dk, ql.s,<w,wd eilr fuEq {d e sftd & 3{rJh rfidr I i p. 2ss7-Fqg d s1 ql"
{.100o/-(Fqg qqt ETIrt cr{ l, +sr fi qtqfl A, € sq fta trrarr } qqrfDr6'{f,r{ d.
saa qfr4i. qft {-d, qirfi rrqr dt1ur, drngT qqT eg 61 {rftr olf,r sqg qrm'6r€r r{T 31TQ

A d N kts fr Fq d r.zool- efrr qR c6 ore € orlEo e] n] +1e fi"sq fr T.rooo
The duplicate copy of the T.R.6 challan evidencing payment of Rs.2OO/- (Rupees t
Hundred only) or Rs. 1,000/, (Rupees one thousand only) as the case may b.e, under
Head of other receipts, fees, fines, forfeitures and Miscella teous ltems being the

) for filing a Revision Application. If t

e

l

(d)

_ 
pr9scribed in the Customs Act, 1962 (as amended
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anlount of duty and interest denanded, line or penalty levied is one laklr lupccs or lcss

fees as Rs.200/- and if it is more than one lakh rupees, the fee is Rs.100O/-.

c-( €. z 3{flTd1 3tdl SET,I {s qratr n *

dtfla_tr, +dtq tsEra {io' Bi{ Qsr 6{ Giffo orltro{ut }.eqa trqfufud qa rR srffo 6{
s-6-a?
ln respect of cases other than these mentioned under item 2 above, any person aggrieved

by this order can file an appeal under Section I29 A(1) of the Customs Act, 1962 in torrn

C.A.-3 before the Customs, Excise and Service Tax Appellate Tribunal at the following

address

Customa, Exclse & Service Tax Appella

Trlbunal, West Zonal Bench

2,d Floor, Bahumali lf havan,

Ahmedabad-380 016

orlqlqqq, rsoz EI{r 129 q (6) srflflqq, rsoz Er{T T2

g (1) & 3idf{ ':rffo rt srq fisfufua {@.rioa dA qrfdc-

Under Section 129 A (6) of the Customs Act, 1962 an appeal under Section 129 A (l) of th

Customs Act, \962 shall be accompanied by a fee of -

d wfl 6r{r qirrT rr.[ {@ { qTul f,qT

rrqr E-s at {fi-q qiq f,rn Frrq qr dsQ f,c d d C-{ 6Erc $.qq.

where the amount of duty and interest demanded and penalty levied by any officer of

customs in the case to which the appeal relates is five lakh rupees or less, one thousand

rupees;

q*f, d q-61 dlqr{@ gl{I qrn r[rTI {GF qrq aqT f,rlrql

rtqr A6 o1 r6-q qfu crc s.qq € rrlqo d Afoo rqA [qrg ers i orfuo q d d; qi" 6wr{

Fqg l

where the amount of duty and interest demanded and pcrt

customs in the case to which the appeal relates is more than five lakh rupees but no

exceeding fifty lakh rupees, five thousand rupees j

d v-61 6Rlqm TrIr {@ oqTGI aql

qql qs o1 {6-q qqrtr dl{r sqg € orlqo d d; Es 6EI{ {qq.

where the amount of duty and interest demanded and penalty levied by anv officer o

Customs in the case to which the appeal relates is more than fifty lakh rupees, t

thousand rupees

{€ rrq {@ l0% srdl rR, q'dl T@ ql {6 \td (s ,qr65

oq o{a w, u6i &ao iig fd-dE I t, qfid {sr Gflq'rl I

gfti o1 Em rzs (q) 3{fr-f, qq&r il.R 6
*o +ntqr * ftq q mffiql qd-sq +'ftc flq rrq udto : - vuot

Fs) 3{frf, q1 q1}41 ra or
ol sqrri & filq q fr;di orq

rgr#r * ftq arw ond-er ft q1q sqa qis sl 6r {@ !,r} qcrfl

fri eftq.

Under section 129 (a) of the said Act, every aPPlication made before rhe Appellate Tribunal-

(a, in an appeal for graJtt of stay ot for rectilication of mistake or for any other purpose; or

\3{

!

t

.'
1:.

alty levied by any officer o

qr{- 
{

a fee oI fivc flundrcd rupees

10o/o
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duty and penalty are in dispute, or penalty, where penalty alone is in dispute

tO'2. ot th. duty d.manded wher duly orbefore the T bunal on pa],rnent ofAn appeal against this order shall lie
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ORDER-IN -APPEAL

M/s Shree Maa Jagdamba Traders (lEC No.-GSYPS26O5

Plot No. 71 & 72, Khetarpal Nagar, Gandhidham-37O110 (ht:reinafter referred

as the AppellantJ have filed the present appeal in terms of Section 128 of the

Customs Act, 1962, challenging the Order-in-Ori5;inal bearing Nb,

MCH/ I 8/ADC I MK I 2023-24, dated 28.O4.2023 (hereinafter referred to as'th

impugned order') passed by the Additional Commissioner o:'Customs, Custom

I{ouse, Mundra (hereinafter referred to as the 'adjudicating authority'),

Table-I

Sr No. Item
Description

Shikakai

27960

2.1 Specific intelligence was developed by the Special Intelligence and

Investigation Branch (hereinafter referred to as ,,SIIB,'' revealed that the

Appellant resorted to mis-declaration in terms of quantity of goods covered by

Bill of Entry No. 333 1409 dated 16. 1 | .2022 (t,'ereinafte:: referred to as the

impugned Bill of Entry). The Appellant availed the benefit of Sr. No. 1 of
Notification No. 096/2008 dated tr3.08.2008 in respect of ite m no. 1 i.e. Shikakai

Page 4 of 23

Bill of Entry No.
& Date

Quantity
(In Kgs)

Declared .t,r,,
Assessable
Value (in INR)

20220 10,96,638.98

Arecantrt 7740 47 ,56,27 1.80

Total 58,52,910.78

i

I

I

I

I

I 
, f'acts of the case, in brief, are that the Appellant hrrd filed Bill of Ent+,1

I 
No. S33 l 09 dated 16.11 .2022 for clearance of 27960 Kgs cf goods declared al

| "Shikakai & Arecanut" having. an assessable value of Rs. 5{},52,910.78 througlt

I 
tfr"ir Customs Broker M/s SRV Shipping, (CHA:ADLFSiO369JCHOb1). Thq

details of the Bill of Entry are as under in Tablel. 
... .l

l 3331409 l

]a"t.ato. 
t1.2022j|

I

l

1

I

I

I

N,
I
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iand Sr 14(a) of Notification No. 096/2008 dated 13.08.2008 for item No. 2 i.e.

Arecanut with an intention to evade appropriate Customs Duty. M / s SRV

Shipping, (hereinafter referred to as Custom Broker) filed the impugned Bill ol

entry on behalf of the Importer.

2.2 Based on the above intelligence, Officers of the SIIB interce pted the

container No. EITU 1 l7g7ol covered by the said bill of entry at TG CFS, Mundra

for examination. A detailed examination of the irnported goods was carried out

in presence of representative of CHA and CFS vide Examination Report dated

26.11.2022. During the examination it was observed that quantity of goods was

found different from the declared. Quantity found during examination is as per

Table - II below:

Table-II

Weight if
each PP

Bag
( in Kgs)

Total
Weight

t)

t .ri

85 I 52 15 Kgs

30 237OKgs

B9 534O Kgs

4960 Kgs

s

1()300
s

*
ir

On perrisal of the above table it appeared that quantity of Arecanuts.declared as

7740 Kgs. and quantity found during examination fras 17585 Kgs., thus 9fi45

Kgs. of Arecanut were found in excess Further, quantity of Shikakai was

declared as 2o22o Kgs. However, during examination 10,300 Kgs. Shikakai were

found, thus, 9920 Kgs of Shikakai were found short'

No. of PP

Bags found
during
examination

No. of PP

Bags declared
in Invoice
&Packing List

Sr.
No.

Description

Item

258 Bags (30
Kgs each)
po*25a=7740
Kgs)

ArecanutI

79Arecanut2

337 Bags (60

Kgs each)

(60.337
2O22O Kgs.l

Shikakai

20244Shikakai

Arecanut

Shikakai
Total

Page 5 of 23
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2.3. The DGFT vide their Notification No. 20l2015-20 dated 25.O7.2O1q

amended the import policy of Areca Nuts under CTH 08128O, the relevan

portion of which is as under:

Exim
Code

o8028090 Provic.ed
CIF vzdue is
Rs.
251/e.nd,
above per
Kilogram.

Para 2 of the aforesaid notification further states:

" 2. Effect of this Notification Import of arecanut ouer antl aboue CIp 2

kiloqram is free and Import belou-t CIF 251/ is prohibited. "
l:)

,, 
',2.4 The examination of goods revealed that the Appeliant had mis-declared th

quantity of Arecanuts to avoid the applicable duty thereon and also the exces

quantity of Arecanuts was not declared in the impugned Bill of Entry. Arecanu

is freely importable if CIF Price are Rs. 251 /- per Kg. and above. However, thel

Appellant did not declare the same thus the excess quan -ity of Arecanut

considercd as prohibited. As the goods were prohibited ;rnd mis-declared in

terms of quantity as well, therefore, the same were liable fcr confiscation und

Section 111(d), 111(1) & 111(m) of the Customs Act, 1962. Further, dcclared

quantity of shikakai and Arecanut were imported to cover uP the excess quantity

of undcclared Arecanut, therefore, the same are liable fo:' confiscation undb

Section 1 l9 of the customs Act, 1962. As the goods imported vide impugned Bili
ol trntry [aving declared Assessable Value of Rs. 58,52,9 1 I / - were liable lrr
confiscation under Section 111(d), 111(1), 111(m) & 1 19 of the cusroms Act,

1962, accordingly, the goods were seized vide seizure Memo dated og.o2.2o23.

Item
Description

Policy Revised
Policy

Existi ng
Polic5'
Conditions

Revised
Policy
Conditions

Other Free Prohibited However,
import is
free if CIF
value is
Rs.251l-
and above
per
Kilogram

)=\
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2.5 During the investigation, summons dated 08.12.2022, 22.12.2022 and

16.01.2023 were issued to the Appellant for recording statement but he did not

appear for the same. The Appeilant vide his letters received on 29.72.2022 and

17.01.2023 requested for' extension of time and for .allowing his son for

statement. Thereafter the statement of his son Shri Surendra Singh was recorded

on 30.01 .2023 wherein he interalia submitted; that they had ordered for the

quantiry for which they had filed the Bill of Entry No. 333 i409 dated 16. ll.2022;

that the supplier vide E-Mail dated 17.1 1.2022 inlormed that excess auantity

i was sent and he asked for return of cargo; that the Appellant imported excess

quantity of Arecanut due to mis-handling of cargo at supplier's end and that they

want to re-export the entire cargo as it is not their purchase order; that they are

rezrdy to pAy fine and penalty as imposed by the adjudicating authority; that they

do not want any Show Cause Notice and Personal Hearing in this matte r

2.6 Further the statement of Shri Rajesh Kumar Jain, Partner, M/ s. SRV

Shipping i.e. Customs Broker was also recorded on 21.02.2023 wherein he

interalia submitted; that their employee who handles the documentation work

had filed the Bill of Entry No. 33314O9 dated 16. ll.2022; that on being asked

about the excess quantity of Areca Nut, he submitted that they were not aware

about the same; that they had filed the aforesaid Bill of Entry on thc basis of

ments received through mail and original documents received through

CO

I

declar

r

.I The investightion concluded that the Appellant was involved in mis-

ing the goods and hence rendering the same llable for confiscation under

Section. 111(d), 111(1), 111(m) & 119 of the Customs Act, 1962' Further the

Appellant also appeared liable for penal action under Section 112(a)(i) of the

customs Act, 1962. Also, to show lesser quantity of Arecanut relevant

documents were manipulated and submitted to the customs for clearance of the

same, hence the Appetlant appeared liable to penalty under Section I I 4AA or the

Customs Act,l962

2.08 The Appellant submitted a letter dated 27.03.2023 and requested for re-

export of the entire goods imported vide Bill of Entry No. 333 1409 dated

16.11.2022 as the same is not as per their purchase order Further, they

requested not to issue show cause notice and personal hearing in the matter. In

view of the same, the adjudicating authority decided the matter on the basis of

the Investigation report issued vide F.No. S/ 43-205 /Arecanut/ SllB-F I CHM I 22-

A-
Page 7 of 23
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23 dated 23.02.2023 issued by the Deputy Commissioner of Customs, SIIB,

Mundra as under :-

1) It was ordered to confiscate goods imported vide Bill of Entry No. 3331409

dated 16.1L.2022 having assessable value of Rs. 1,13,58,488under

Section 113(3), 1 11(1), 111(m) and 119 of the Crrstoms Act, 1962.

However, the adjudicating authority gave an option to the Appellant to

redeem the confiscated goods on payment of redemption fine of Rs.

5,00,000/- under Section 125 of the Customs Act, 1962 for re-export

purpose only.

2) Imposed a penalfy- of Rs. 1O,O0,000/- and Rs. 2O,00,0CO/-on the Appellant

under Section 112(a)(i) and Section 114AA of the tlustoms Act, 1962

respectively.

3) The adjudicating authority also permitteci the Appellant to re-export the

goods on payment of redemption fine and penalty and other charges as

applicable as ordered above. d\m

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appcal wherein they have submitted as under:-

- Thc supplier had shipped the consignment an I had also issued

:]

\-,

Page 8 of 23
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- They had placed a purchase order vide No. SMJT/00 . /22-23a.rra f O.OSl

2022 wllh M/s Unique Friends Group Co. Ltd, No.21, Ground Floor, Dawl

Thein Tin Road, Mingalar Taug Ny:nt TSP, Yangon Region Myanmar forl

importing 20 22O MTs of Shikakai at the rate of US$ t>4O per Metric tonne

aggregating to a value of US$ 12,940.80 and 7740 MTs of areca nut, at the,

rate of US$ 3300 per MTs, aggregating to a value of LrS$ 25,542. The said j

order had been accepted by the supplier and they dulV attested thel

purchase order. Thereafter, the supplier had executerl a sale Contract No. 
]

UFGlOgOl2O22 d.ated, Ig.Oa.2O22 for the said quar,tity of shikakai andl

areca nut. Copy of the purchase order and sale contract are attached. 
I

l,

I

I



commercial invoice, packing list, bill of lading, country of origin certificate,

FTA Certificate, Phytosanitary Certificate etc., and on the basis of thc

same, the Appellant had filled the Bill of Entry on ),6/11 12022 through

their Customs Broker. All the aforementioned documents are attached.

D That on 17 llL 12022, the suppiier had sent following mail to.the Appellant

informing that due to an error on the part of the manager the cargo had

been dispatched.

On 26.71 2022, when the cargo was examined, it was noticed that it

contained cargo as mentioned in the Table A of impugned order. Tht:

appellant had vide e-mail dated 27.11.2022, communicated to the supplier

the discrepancies noticed on physical examination of the cargo.

The supplier had admitted his mistake and vide telcon dated 29.11 2022

and requested the Appellant to return the cargo or make full payment for

the goods. The Appellant vide his mail dated 29.11.2022, informed the

supplier that he was not in a position to bear the cost and make payment

of duty, and agreed to return the cargo as and when released by the

authorities.

e appellant was a bonafide importer and there was a mishandling at thc^

end of the supplier's manager which resulted in improperly loading the

cargo that resulted in excess receipt of areca nuts and a shortage in the

quantity of shikakai. The supplier had owned up his mistake apologized

and expressed their readiness to ieceive the goods back and replace.

t't )

n

I

I

t'
i

l

I
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) The Appellant had, therefore no knowledge of improper shipping of the

cargo and such an improper shipping occurred due to the operational 
I

failure at suppliers end, as admitted by them' The excess and shortage

occurred outside the contract signed and therefore, it was not intentional

on the part of either the supplier or the Appellant as the Appellant was

under no obligation to make payment for any commodiqr receivcd 
"*<:t"" l

in quantity than ordered, and also for sholt supply. The supplier also will 
I

not benefit in any way in committing a dispatch error as he would be losing 
I

I

out in the sale 
I

F The appellant wanted to follow best international practice of business and ]

+, 
Pageeor23
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did not want a loss of credibility for domestic importers and therefore

agreed to the supplier to send back the cargo and sought replacemutt

which the supplier agreed.

i The Appellant thcrefofe, vide letter dated Nil reque sted permission to

rcturn the cargo and adjudicate the case without SCN as the 4ppellant

had been incurring healy loss in the form of CFS charl1es, demurrage and

ground rent etc The appellant had also requel;ted to take into

consideration the bonafide nature of the mistake and that it had.happened

without the knowledge of the importer while adjudicating the matter.

} The matter had been adjudicated but the learned adjudicating authority

failed to appreciate the bonafide character of the error but concluded that

the mismatch in quantity was a design to avoid pa:rment of applicable

duties which is far from the truth in view of the facts :rarrated above

The finding of the learned adjudicating authority that by not properly

declaring the cargo, the appellant had violated the pro risions of section 46

of the customs Act, 1962 is also incorrect as the appellant had .filed the

bill of entry on the strength of his purchase order, contract executed and

other shipping documents, viz, B lL, Packing List, Invoice, duty exemption

certificate etc, received from the supplier. The appellant had no reason toi

disbelieve the veracity of any of these documents and it was not logical fo!-- - -- .r
:" \-" 

li -'

h im to suspcct rhat the supplier would not exercise due diligenof i4l 
' -'-{

dispatch ol the cargo causing financial ioss to the supplier himself thari,i

anyone r-'lse.

The learned adjudicating authority failed to appreciete the bonafides ofl

error on the part of the supplier and the innocence c,f the importer while

holding that the excess quarltity of areca nuts i.e. 9845 kgs. was not

declared in the bill of entry to avoid appiicable duty t-hereon. The Applicant

had no reason to suspect that the cargo in question would not be eiamined

and since areca nut being a sensitive commodity and treing imported under

concessional rate there were every reason for him to a ssume that the cargo

would be subjected to examination and no prudent person would indulge

in under declaration of cargo in such a likely hood of physical examination.

The Learned adjudicating authority had made this observation without

any documentary or oral evidence but merely on the basis of suspicion

\
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surmises and conjectures which are no evidence under law

) According to import export policy, areca nuts are classified under extm

code 08028090 are prohibited for export if the CIF value declared is less

than Rs.251 per kg. The purchase order was placed for a quantity ttf 7740

kgs. for an aggregate value of US$ 25542.00 with an average value of US$

3.3 per kg. The import exchange rate for US$ at the material time vide

Notification No. 9212O22-Customs (N.T.), dated 3rd November, 2022 (and

as recorded in the bill of entry) was Rs.83.80, and accordingly, the per kilo

rate of areca nut is Rs.273.9 per kg.

No evidence had been adduced to show the valuation of the excess quantity

of areca nut found as being below Rs. 251 per kilogram to treat them as

prohibited cargo. The excess quantity is not found to have been any

diffeient in quality in order to consider its value below what has been

already declhred in the invoice for similar kind of areca nut The areca nut

being of same quality for the excess quantity too, the value has to be the

same as deciared in the invoice, Iogicalty' No investigation has been carricd

out separately on t[e value of arbca nuts and therefore without cogent

reason and reliable evidence arbitrarily the goods cannot be trcated as

prohibited and the goods are not liable for confiscation on the ground of

import policy of prohibition

I
Confiscation under Section 111(d) of the Customs Act is inapplicable as

there was no prohibition on importation of shikakai and the areca nut

imported is valued at the rate of Rs.273.9 kgs., much above the threshold

value of Rs 251 to attract the provision of prohibition. According to section

1 1 1(d), any goods which are imported or attempted to be imported or are

brought within the Indian customs waters for the purpose of being

imported, contrary to any prohibition imposed by or under this Act or any

other law for the time being in force are liable for confiscation under thii

provision. There is however, no evidence to substantiate that the value of

the areca nut imported is less than Rs 251 per kg to attract the policy of

prohibition

F Penalty under the aforementioned section of law had been ihcorrectly

imposed since there existed no prohibition on the areca nuts imported

which is in the value range of Rs 2739 per kg'

i

\-
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/, In this regard, reliance is placed on the following case laws:,

Hindustan Steel Ltd. v. State of Orissa 1978 (2t E.L.T (J 159) (S.C.

= r97O (1) SCR 7s3

Akbar Badruddin Jiwani Versus Collector Of Oustoms reported

rego (471E.L.T. 161 (S.C.).

Commissioner Of Customs (Import) Versus 'lrinetra Impex Pvt

Ltd.2O2O (372) tr.L,T 332 (Del.)

6

> The adjudicating authority failed to appreciate tte facts in correc

perspective and rvithout any tangible evidence, but placing reliance upon

suspicion held that the declared quantity of shikakai and areca nut were

imported to cover up the excess quantity of undecJared areca nut and

therefore goods are liable for confiscation under section 119 of th
Customs Act, 1962 There is no oral or documentary evidence to sup

the aforementioned findings of the adjudicating authority Further,

according to section 119 of the Customs Act, L962, any goods used fo

'concealing smuggled goods shall also be liable to confiscation Accordi

to section 2(39) of the Customs Act, smuggling, in rt:lation to any

means any act or omission which will render su ch goods liab

confiscation under sectibn 111 or section 113. In th,: instant case,

has been a bonalide admitted error on the part of the supplier for.w

the appellant was not at all responsible. The Ap.:ellant aCted under

bonafide belief that the goods are according to the pu:chase order and the

sale contract executed with the foreign supplier fiince the error was

bonafide, no part of any good is used as camouflag: to another kind of

goods. In this case, both the items of cargo were decla:-ed duly but in terms

of quantity, there was a mismatch which was admittt:d by the supplier as

to have occurred inadvertently at the hands ofthe supplier's agent. Fenalty

imposed under Section I 14AA is not sustainable in ,he absence of mens

rea

i rhe adjudicating authoiity erred in holding that the eLppellant by showing

lesser quantity of areca nut had manipulated r-elevant documents

submitted to customs for clearance of the same, and were therefore liable

r

l
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for penalty under Section 1 1 4AA of the Act. As it had been explained above,

the quantity mismatch was contrary.to.the instrument of purchase i.e. the

purchase order given by the appellant and the contract executed by thc

supplier. The appellant had matched the documents received from the

supplier and found them in order and in agreement with the contract The

veracity of none of the documents issued by the supplier had been

questioned in the show cause notice or by the adjudicating authority to

arrive at this conclusion as to have been manipulated by the appellant.

Therefore, the conclusion drawn by the learned adjudicating authority that

the appe1l4nt manipulated the documents are not factually and logically

correct Therefore, no penalty under section l14AA could be Iegally

imposed upon the appellant Section 114AA runs as below 16.2 Further,

mens rea is a basic ingredient to impose penalty under this section Therc

is no oral or documenLary evidence substantiating mens rca. of thc

Appellant in the supplier mis declaring the cargo on account of an

inadvertent error of their godown manager. The supplier admitted the error

on their part and agreed to replace the entire consignment' Hence, penalty

in the absence of mens rea, the penalty imposed on the Appellant under

this section is not legally correct.

Following case laws are relied upon in this regard.

I gram Micro India P. Ltd. Versus C.C., Air Cargo Complex (l), New Delhi

019 (369) E.L.T. 1668 (Tri Del.) thus:

Janki Dass Rice Mills Versus Commissioncr Of Customs, M undra in

(2023) 2 Centax l4 I (Tri.-Ahmd),

Bansal Fine Foods Pvt. Ltd. Versus Commissioner Of Customs, Munclra in

l2o23l 5 Centax 109 (Tri.-Ahrnd).

Villavarayar & Sons Versus Commissioner Of Customs, 'l\ticorin 2018

(359) E.L.T. 197 (Tri. Chennai).

Commissioner Of Customs (lmport) Versus Trinetra Impcx Pvt LLd '2O2O

(s72) D.L.T 332 (Del.)

Hindustan Steel Ltd. v. State of Orissa 1978 (2) E.L.T (J 159) (S C') 1970

(1) SCR 753-observed that -

,

a

F The order in original, vide para No. 17.4, permitted to re-export the goods

on payment of redemptiofl fine and penalty and other charges as

applicableasorderpdtherpin.TheHon,blesupremeCourtoflndiain

-I

I

I

t'

I

I

I
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exported Similarly, the Apex Court in Commissioner v. Guru Ispat Ltd.

2003 (157) E.L.T A87 (S.C). dismissed appeal agalnst the order

Appellate Tribunal reported in 2003 (15i) E.L.T 384 tTri. Kolkata)

held that re-export of goods is ailowed without redemption fine and penalty

whcn the goods are wrongly shipped by the foreign supplier and there is

no mala fide on the parts of assessee, as they took :mmediate steps o

detection of wrong-shipment

,. Reliance is placed on the following case laws in this re gard:
+

Selvam lndusfries Ltdr Versus Commissioner of Customs, Tuticorin

2O2l (377\ E.L.T 458 (Tri. Chennai)

Padia Sales Corp.oration v.C.C. reported in I gg2 (61) B.L.T 90

(Tribun a l)

Kenda Farben India Pvt. Ltd. Versus Commissioner of Customs,

Noida reportcd in 2019 (369) E.L.T 1225 (Tri. All.).

PERSONAL HEARING:

4. A pcrsonal hearing was granted to the Appellant on 27.07.2025 followlng

the principles of natural justice wherein Shri Gervasis Thomas, Advocate

appeared on behalf of the Appellant. He reiterated the subnrissions made in the

appeal. FIe also informcd vide Email dated 27.O1.2025 that the Appellant had

also filcd SCA No. 15189 /2023 before Hon'ble High Court of Gujarat for

modifying the impugned order for allowing re-export the gcods on payment of

redemption fine only without insisting on payment of pe nalty as the appeal

against the said order is already filed before the Appellate Authority. It is further

informed that the relief sought by them was granted by the Honble High Court

t

vide its order dated 2O.O9.2O23 wherein th

opinion on the merits of the case which

e Hon'ble Court has not made any

is subjudice trefore the Appellate

Authority. He also attached a copy of the said order.

4.1 Due to change in Appellate Authorify, fresh personal hearing was granted

to the Appellant on 24.o4.2025. shri Gervasis Thomas, Arlvocate appeared on

behalf of the Appetlant. He reiterated the submissions madt: earlier.

-\L\
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DISCUSSION AND FINDINGS:

5. I have carefully gone through the case records, impugned order passed by

the Additional Commissioner, Customs House, Mundra and the defense put

forth by the Appellant in their appeal. The Appellant has filed the present appeal

on 26.06.2023. In the Form C.A.-l, the Appellant has not mentioned date of

communication of the Order-ln-Original ddted 28.O4 .2023 issued on

02.O5.2O2g. However, considering the period between date of issue of impugncd

order i.e O2.O5.2O23 and the date of filing appeal i.e 26.06.2023' the appeal has

been filed within normal period of 60 days, as stipulated uirder Section 128(1)of

the Customs Acl, 1962. The appellant has submitted a copy of the TR-6/GAR7

challan No. 1923 dated 26.06.2023 towards payment of pre-deposit of

Rs.2,25,000/- calculated @7.5o/. of the disputed amount of penalty i'e

iR.. SO,OO,OOO/ -, under the provisions of Section 129E of the Customs Act, 1962.

,As the appeal has been liled within the. stipuiated .time-limit and with the

lmandatory pre-deposit, it has been admitted and being taken up for disposal.

5.1 On going through the material available on record, I find that following

issues are to be decided in the instant appeal:-

Whether the impugned order wherein the adjudicating authority has

ordered for confiscation of the goods imported under Bill of Entry No'

33314098, dated 16.1I.2022 having assessable value of

Rs. 113,58,488/- under Section 111(d),1110), i11(m) and 119 of the

Customs AcL,l962 and imposition o[ redemption fin(' ol Rs'

5,OO,O0O/- under Section 125 of the said Act Ior re-export , in thc

facts and circumstances of the case, is legal and proper or otherwise'

Whether the impugned order wherein the adjudicating authority has

imposed penalty of Rs. 1O,00,0O0/- under Section 112(a)(i) and Rs'

20,00,000/- under Section 114AA of the Customs Act,1962 and

penalty of 37,66,041 and Rs. 2,O2,4O31- on Appellant under Section

114A of the said Act, in the facts and. circumstances of the case' is

legal and propet' or otherwise'

(;

11.

,l!
sj

t

I

I

I

I

I

1.

I
i,I

r

I

I

I

I

l

S.2Firstly,Itakeuptheissueofconfiscationofgoodsandredemptionfine'

imposed in the impugned order. It is observed that on the basis of intelligence,
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i

the officers of the SIIB intercepted the container No. EITU I 17g7ol covered U1|

l.he impugned Bill of Entry at TG CFS, Mundra for exartination. A detaile{
I

cxamination of the imported goods was carried out in preser.ce of representativ!

of CFIA and CFS vidc Examination Report dated 26.11 .2022. During tltt

examination, it was observed that quantity of goods was fourrd different from the

declared in the impugned Bill of Entry dated 16.11.2022, :he details of which

are as per Table * II above. It is not under dispute that there was mis-declaration

on the part of the Appellant in the quantity of Arecanuts as ,vell as shikakai an{

also the excess quantity of Arecanuts was not declared in the impugned Bill o{

Entry. The Appellant has contended that the said discrepa::rcy occurred due td

wrong dispatch of goods by the supplier. It is further submitted by the Appellant

that they received an Email dated 17. i 1.2022 fromthe supplier informing about

the said discrepancy. However, from the records, it is obsen'ed that after receip(
I

of the above mail from the supplier, the Appellant has not come forward td

<iisclose about the drscrepancy to the concerned Customs Authority until thd

Dxamination of goods u,hich took place after 1O days on 26 ll.2022 i.e after 10

days of filing the Bill of Entry i.e 16. 1 1.2022. Even if it is considered a bonafide

misLakc, rhe supplier should have B-Mailed to the Appellar: t before filing of Bill

of Entry. 'lhis was not done intentionally to check whether the goods could have

bcen clcared from RMS. Hence the submission of the Appellant to justify the

discrepancy is legal1y not sustainable. The investigations have established that

the goods were prohibited and mis-declared in terms of cuantity as well and

therefore, the same were held liable for confiscation under S:ction 111(d), 111(1)

& 1 1 1(m) of the Customs Act, 1962. The legal provisions of Section i 11(d), 111.[f

& 1 1 1(m) are as under: - i..r.: 
.,

S.EC?fO.N 7 7 1. Confiscation of inproperlg imported good.s, etc. -

The foltouting goods brought from a place outside InCia shalt be liable t6

confiscation:-

(d) ang goods tuhich are imported or attempted to be imported or are

brought within the Indian anstoms Luaters for th.e purpose of being

imported., contrary to ang prohibition imposed. bg or rmd.er this Ai:t or any

other lanu for the time being in force;

(1 ) ang dutiable or prohibited goods uhich are not included or are in excess

of those included in the entry made under this Act, or i.n the case of baggage

in the declaration made under section 7Z;

a

c

IL
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(m) any goods uhich do not correspond in respect of ualue or in any other

partiqllar with tle entry made under this Act or in the case of baggage

tuith the declaratioh made under section 77 in respect thereof, or in th.e

case of goods und.er transhipment, with the declaration for transhipment

refened to in the pr'ouiso to sub-section (1) of section 54,

It is observed that during the examination 7740 Kgs of Arecanut were found in

excess the which was not declared by the Appellant and hence the excess

quantity of Arecanut was considered as prohibited. As per DGFT Notification

No. 20/2015-20 dated 25.07.2018, Arecanut is freely importable if CIF Price are

Rs. 251/- per Kg. and above. As the goods were prohibited and mis-deciared in

terms of quantity as well, therefore, the same were correctly held liable liable for

con{iscation under Section 111(d), 11(1) and 111(m) oi the Customs Act,1962

Further, declared quantity of Shikakai and Arecanut were imported to cover up

the excess quantity of undeclared Arecanut, thefefore, the same were also are

liable for confiscation under Section 119 of the Customs Act, 1962. The legal

provision of Section 119 of the Customs Act, 1962 is as under :-

TION 179. ConlTscatlon o:f good.s used for conceallng smuggled

ds. Ang goods used for concealing smuggled goods shall also be liable to

cation. "

observed that the ac tual quantity of Shikakai and Arecanut were not as per

(3-l

+r

I

I

I

I

I

I
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*

declared quantity and upon investigation it was found that the same was done

I 
to cover up the excess quantity of Arecanut since the total weight of consignmen t

rwas almost same as per the declaration. Hence the shikakai and Arecanut used

l,o .ou.. the excess quantity of Arecanut were rightly held liable for confiscatio., 
I

lunder Section 1 19 of the Customs AcL, 196'2. 
I

1--'-""'"i
lo" r.grra" the imposition df redemption llne of Rs.5,00,000/- under secrion tz.s 

I

lor tne customs AcL, 1962, the provision under section 125 of the custqms Act. Irl
1.1962 

is as under :-

1

ISEC?IO.I\I 725, Optlon to pag fine ln lieu oJ confiscation' -
I

I lr) Wh"n u"r confiscation of ang goods is authoised bg this Act, the officer
I oiirdoin, it maa, in the case- of aig goods, the importation or exportation uthereof
', i"broiriAit.a unlder this Act or under anA other laut for the time being in force, and

sialt, in the case of ang other goods, giue to tlte outner of the goods [or,. u.there

such owner is not knoutn, the person from uhose possession or custoda such

I$r
I
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goods haue been seized,l an option to paA in lieu of confiscation such fint ot tn[
said offtcer thinks fit :

[prouided that uhere the proceedings are deemed to be conclud.ed under the
'prouiso 

to sub section (2) of section 28 or under clause (i) of sub-section (6) of that

section in respect of the goods uthich are not prohibited or re:;tricted, [no such fine
shall be imposedl, 

l

Pro uided further thatl, ruithout prejidice to the prouisions o-f the prouiso to sub

section (2) of section 1 15, such fine shall not exceed the marl:et pice of the good

conjlscated, less in the case of imported goods the dutg chargeable thereon.

l(2) where ang fine in tieu of confiscalion of goods is impost'rl under sub-sectio

(1), the outner of such good-s or the person refened to in suL'-section (1), shatl' i

addition, be liaile to any dutA and. 6harges payable in respect of sucli goods.l

[(3) Where the fine imposed under sub-section (1) is not paid tuithin a peiod of o

hundrec) oncl tuentA days from the date oJ' option giuen thereunder, such optio

shall become uoid, unless an appeal against such order is pending.

Explanation. - For remoual of doubts. it is herebg declared that in cases uthera

an order under sub-section (1) has been passed before th,: date on uhich the,

Finance Bitl, 2018 receiues the assent of the President and no appeal is pendinQ

agoinst such order as on thot date, the option under said srlb-section mag be

exercised within a period of one hundred and tutentg dags from the date on uhich
such assent is receiued.l 

l

1'hc above provisions of Section 125 of the Customs Act, 1962 provides for optionl

lo pay line in lieu of confiscation and stipulates that the fine shall not exceed thei

market value of the goods confiscated less duty charS;eable thereon. JFQ

quantum of redemption fine is with in discretion of the ad-udicating authority.

Further imposition of redemption fine has been justified by the adjudicating

authority in the impugned order after examining the facts and circumspances oI

thc case. Hence I find that the redemption fine ipposed by the adjudicating

authority is legal and proper and is therefore upheld.

5.2 Now I come to the second issue i.e. imposition of pe:nalty under Sddtio

I 12(a) (i) and Section 1 14AA of Customs Act,

provisions which are reproduced as under :-

1962, i refer to these penal, 
-

u 7 72. Penaltg for itnproper itnportatlon o;f goods, etc- Ang person'-

(a) uho, in relatiort to ang goods, does or omits to do ang act uthich act or
omrssion utould render such goods liable to confiscation under section 777,

or abets the doing or omission of such an act, or (b) whc' acquires possession
of or is in any uag conaemed in carrying, remouing, de positing, harbouing,
keeping, concealing, selling oi purchasing, or in ong cther manner dealing
uith ang goods which he knouls or has reason to belieue are liable to

conJiscation under section I 1 l,shall be liable, -

Page 18 of 23 
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(b) who acquires possession of or is in ang way cbncerned in ccirrying,
remouing, depositing, harbouring, keeping, concealing, selling or purchasing,
or in ang other manner dealing uith any goods which he knows or htts reason
to belieue are liable to confiscation under section 1 1 1, shall be liable,

(i) in the case of goods in respect of tuhich ang prohibition is in force under
this Act or any other laut for the time being in force, to a penalty [not exceeding

the ualue of tlrc goods or fiue thousand rupeesl, whicheuer is the greater;"

In the present case the Appellant was found to be involved in misdeclaration of

goods as detailed in Table-ll above and accordingly the impugned goods were

liabie fo.r confiscation as discussed above. Hence the penalty of Rs. 10,00,000/-

under Section 112(a)(i) of the Customs Act, 1962. has been rightiy imposed by

the adjudicating authority and the same is upheld.

5.2.1 The provisions of Section 114AA oi the Customs Act, 1962 are as

* 
7 74AA. Penaltg Jor use oJ Jalse and lncorrect materiq.l.-

If o person knowinglg or intentionallg makes, signs or uses, or

causes to be made, signed or used, ang declaration, statement

or document which is false or incorrect in ang material particular,

in the transaction of ang business for the purposes of this Act,

shall be liable to a penalty not exceeding fiue times the uolue of

qoods.'

under

I

i:

3i

)

A

9t

i
t.

:?Fq

It is observed during investigation that the Appellant had attempted to clear the

imported goods by making false and incorrected document as the quantity of

goods was misdeclared. From the above provision, it is observed that the

Adjudicating authority had the discretion of imposing penalty under upto five

times the value of goods under Section 114AA of the Customs Act, 1962. In view

of thc same, I find that the penalty of Rs. 20,00,000/- undcr scction 1 14AA of

the customs Act, t962 imposed on Appellant is appropriate and accordingly I

uphold the same.

5.3 The Appeilant submitted that penalty in absence ol mens rea imposed

on the Appellant is not legally correct. However , it is a settled issue that Section

1 12(a) of customs Act applies on a strict liability, concept. lt does not require

any mens rea. Once the goods are held liable for confiscertion under Section

1 1 1, any person who inter alio acquires possession of any goods or is in any

Page 19 of 23
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way concerned in carrying, removing, depositing, harbouring or deals with any

goods which he knows or has reason to believe are liable for corrfiscation under

Section 111 of the Customs Act, is liable to a penalty unde r Section 112(a) of

lhe customs Act,l962. However, from the available records. it is observed that

during thc investigation as well as during adjudication , rht.Appellant has not

disputcd the misdeclaration of goods which rendered the sid goods liable for

confiscation.

5.4 Reliance is placed on .the following case laws lbr justification of 
,

redemption fine under Section 125 of the customs Act, 1962 and penalty I

imposed under Section 112(a)(i) as well as Section l l4AA ol the said Act.

(i) Order dated. 07.06.2024 of The Hoir'ble Chennai l.ribunal in Custom!

Appeal No. 40256 of 2023 in case of M/s. Scania Commercial VehicteJ
l

India Pvt Ltd Vs. Commissioner of Customs wher:in Honble tribuna.i

held as under

10 Confi.scated goods con be redeemed either for homQ
consumption/ warehou sing or for export only on pagment of a fine,
fi.nd that the impugned order is legal and proper and no interfere nce
tn the discretion exercised bg the Proper Officer is ca ed for. The
Hon'ble Supreme Court in its judgement in Duncan Industies Ltd. and
Anr Vs. Union of India IAIR 2OO6SC 3699/2OOqqSCC 129] held" as
under;

:

"We are broadlg in concurrence with the reasoninq of tLE High Coun
thdt in matters of administratiue discretion it is noi open to tie Courts
to interkre in minute details, except on groutds of malafides or
extreme arbitrainess. lnterference should be only u,tithin uery narrou
limit, such as , u-there there is a clear uiolation of a stitue or a
constitution.al prouision, or ertreme orbitraines.; in ihe Wednesbury
sense. "

2-O. . * In this regards, I propose to examhrc the Larger Bench
d"."o:o: i_n the case of Hemant Bhai R. patet (sup.q), cited b{ Reuenue,
,-thich is bittding on a Bench of resser strengih. Trte questioi examinei
u-tas that u.then re-export is permitted" io red_.,mption fine can be

Page 20 of 23

" 18. A penaltg is the result of a breach of stahtory duty. The main
object behind ihe.imposition of penaltg b deterrence. Re-export of the
goods does not cure the breach of statutory dut,t alreadA committed
While a fi.ne is imposed on the redemption of offet-Lding goods imported
in breach of lau, a penalty ls leuied on a person responsible for the
breach of statutory dutg. No
bg an appellate body , in the discretionary order passed bg a lo

interference shoukl ordinarilg be made
LUe r

authoitg, just because another uieu might be possible, except on
grounds of malafides or extreme arbitrariness. No such ground has
been made out in this case. Hence this plea also does not haue ang
meit and is rejected. "

/
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imposed, uthich is the some issue inuolued here.

The Lorger Bench of this Tibunal answered the question as under;
"Section 112 authoizes imposition of penalty. Section 125 contains
the prouisions enabling the Customs Officer to grant an option to the

owner or the person from whose possession the goods haue been

seized to paA a fine in lieu of confiscation. In an adjudication
proceeding as in the present case these are the prouisions uthich
uLould come into play.. If the ouner gets the goods released after
paAment of redemption fine, he mag either clear it for home

consumption or re-export the same subject to the releuant rules. A

permission grctnted for re-export on the basis of a request made bg the

owner of the goods is outside the puruieut. of the adjudication
proceedings, as mentioned aboue. We, therefore, ansu.rcr the

questions refered in tlrc affirmatiue and hold that it is open to the

adjudicating authontg to impose redemption frne as well as penalty
euen when permission is granted for re-exporting the goods. The

reference is answered as aboue,"

Judicial discipline requires that ute follow the judgement of the Larger
Bench. The appellant's plea is hence rejected."

Hughes Network Systems India Ltd Vs Commr of Cus ( Import &

Gbneral), New Dethi, reported in 2O2ap88lELT 594(Del) wherein

Hon'ble High Court held as under :

* 28. Section 112(a) of Customs Act also appties on a stict liabitity

concept. It does not require anA mens rea. Section 112(a) of the Customs

Act maA be contrasted uith the prouisions of Section 112(b) of the

Customs Act. It is clear that for Section 112(a) to be applicable, no mens

rea is required whereas for Section 1128) to be applicable mens rea or

knouledge is required. The expression used in Section 1 12(b) is " dealing

with ang goods ulhich he knouts or has reason to belieue are liable to

confiscation under Section 111". Section 112(b) imposes on obligation on

the authoities to establish mens rea and/ or knowledge.

29. In the case of the appellants, Section 112(a) of Customs Act has

been applied rtthich realtg is in the nature of absolute liabilitg. Section

112(a) of tLrc Cttstoms Act read uith Section 111 clearlg shotus that the

goods were liabte to confiscation and for redemption thereof fine was to

be imposed and furtlwr penaltg liabte to be imposed on the appellants'

30. Reference may also be held to pro.uisions of Section 114AA of the

Customs Act tuhich reads as under :

*774AA. Penaltg Jor use of false and inconect naterial' ' If a
person knouinglg or intentionatly makes, signs or uses, or causes to be

made, signed or used, any declaration, statement or document uhich is

false or incorrect in any material particular, in the transaction of ang

business for the purposes of this Act, shall be liable to a penalty not

exceeding fiue times the ualue of goods."

g1. Section 114AA prouides for penaltg fgr use of fatse and incorrect.

material. Knou-ting and intentional use oJ Jalse or tncotrect malenal

(ii)

t

+1
ri

'i;
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a person liable to penaltg not exceeding fite times the ualue af

i

32. When Section I 12(a)(il of the Customs Act
Section 1 14AA il further esltcibliShes that uhere me.
for use of false and inconect material, the oenaltu ct'ualue of the qoods. On the other hand oehaltu (or t

ol goods ttnder Section 1 I 2(a) is not to bxeeed thc r

34. Reference matt also be held to Section 125
r uhich piouides for obtion to oau fine in lieu of confis
t_hat tLie fine shail nbt excee'd [lie market udlue ,i1 t,
less d ut!1 chargeable thereon.

is contrasted u.tit
ts rea is establishe

h
d

33. In the instant case, had the authorities applie,T Section 114AA, t
penaltg could haue beei upto fiue times the udllue of the Goods.

35, In the itstant case, the ualue of the goods imported uere 3.13
crores and the redemption fine imposed is Rs. 6O L,tkhs u-thich is nearl{
19o/o of the uatue of the goods and the fine imposed is Rs. i5 Lakhs oA.

eoch of the appellants uhich translates to about 4.7 5% (totalling to 9.5o/o)

of the ualue of the goods.

36. As ue haue held the confi.scation of the gooa's under Section 117
and imposition of penalty under Section 112(a) of the Act are on a stricl
liabilitg pincipal, the question of laut ,

"Did the T'ibunal .fall into error in coitcluding that th)
appellants/ assessees that the appellants/ assessees uere ailpabtf
and/ or utere liable to the penaltA imposed unde. Section 112 of thl
Customs Act and that the goods ruere tiable for confiscation, in,.thl
ciratmstances of the case? ,' ,' 

:1l;.,J
is unsu.rcred tt fauour of the deparlntent/ respc.tnct.ent and against thf
os.se.s.see.s-

37. With regard. to the submissions mad.e by Leamed Counsel for thJ
appellants thot the quantum of redemption fine anC penalty imposed id
harsh and e.rcessiue, ute of the uieu that the same is within thd
discretionary pou)ers of the outhoities. Discretior. has been exercised
bg the Commissloner of Customs of imposing penalty and fine and said,
discretion hauing been upheld bg the Tibunal, d<tes not giue ise to a
question of laut, leaue alone a substantial question of lau and is a purd,
question offact. 

I

34. Be that as it mag, as noticed Lrcreinaboue the redemption fine
uell as penaltg imposed could haue been upto the ualue of the good.s
Rs. 3. 13 crores, uthereas in the instant cose, the redemption fine
imposed is about 19o/o and the penaltg orl Doth the appellants
cumulatiuely amounts to about 9.Sok of the yalue o,F the good.s.

39. We hold that tLre di-s,cretion has been judicially exercised b11 the
Commissioner of Customs and euen on facts oJ' the case, does not
ta arrant any interference.

40. Reliance placed bg Leamed Counsel for tl,,e appellants on
judgment in the case of Akbar Badrudin Giruani (sttpra) is misplaced
the reason thttt u.te haue found that the discretiort ir '. the instant case

!

been exercised judicially bg the Commissioner of C'ustoms.
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41. In Akbar Radrudin_ Cituali Fup,ra)t thc Suprc.mc Coufl alstsconsidered the rtrooortionalitg of conduii uis-_r_r,. the quctntum otpenattg..rn t.he fres'ent 
"os. .t-he-to.iiiJiiL"iii ir1 c,rsroms coutd hauetmp os ed rede m ption fin e.,a n d p:.""1 ii ): iii'ii t i;o a LL i i; ; ;;i,; ;ji i,;goods but has rbstric{ed the retiempi,tio;i;;it" id"o on, p"nott!.t to g.5,,, 

.We find that discretion nar. ueii-iu1iciiilli' 
".Jr"i;a and .in fact has beenexercised in fauour or the ap'pili;;i;";;"';i'tmpostng a harsh ,rexcessiue penalty.

42, Similarlu. the decision in the case of Jain Exports put. Ltd. lsupra)also does not-furlherthe 
""t; dh;;b-pzitzii'".7i.,-,L9in Exporls p:ut.'Lrct.(supra), this Court has refened to th;'ita';;;;','oi ,n" supreme courl inchairman, sEBr u. shirim M"t";i i;i;;:;b-,cE iil scc s6i uhereinthesupreme court has herd that.once ,iiii"i.iii6i1s estabrished then thepenaltq has ro folrou and.onry q"iitiiiti"Toiig tt discrerionaru. Asnotice.d in Chaiiman sebi (s.upiai, ii iii irJ"5),'t'Iase di.screrio n has-beettexercised bu the adiudic,i,lb gin".,, aai^p."iiili 

"y 
t.rJii pirii,'rin.'"what courdhaue bebn impos"ed'itnde, in"'[ir'i"ii)s oJ the (.usroms Acr. 

,.

,w

6' In light of discussions made above and judiciar pronouncements cited
above, the impugned order dated 2g.O4.2O23 is upheid and warrants n<;

interference. The appeal filed by the.appellant is hereby rejected.

Commissioner (Appeals),

Customs, Ahmedabad

o. s I a9 -60 I CUS/MUN/202s-F

y Registered post A.D/ E-Mai1

Date:0U.05.2O25

TTESTED

ENOENT

o,

/s Shree Maa Jagdamba Traders
IEC No.-GSYPS2605M)

ot No. 71 &72, Khetarpal Nagar, sft"tcialS
Tfl'rir

andhidham-370 1 10 cuslOtu , slBq-drqr{
, AHI\4EDA8AD,

lo:

The Chief Commissioner of Customs, Gujarat, Custom House,
Ahmedabad-

The Pr. Commissioner of Customs, Customs House, Mundra.
The Additional Commissioner of Customs, Custom House, Mundra.
Guard File.

{$i5(3r+dr)
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