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aGr fr mfr'eTOate of Order :70.O9.2024
srft +-G fr drt'q/Date of Issue : 7O..O9.2O24

errwftr/Passed by:- Rn $'qR ffcf, uql;I qrgs

{e qrtqr+iqr :

Order-In-Origlnal No: /IHM-CUSTM-OOO-PR.COMMR- 42 -2024-25 dated
1O.O9.2O24 in the case of M/s GTPL Hathway Ltd, GTPL House, FP No.
5(), Opp. Armedia, Near Pakwan Crossroad, Sindhu Bhavaa Road,
Bodakdev, Ahmadabad -38OO59

1 frq qfr F) fr rq vft ffi qrf,r t, s+ qfurd rilT * ftq ft , gr+ r+r+ fr vrfr {r

1. This copy is granted free of charge for private use of the person(s) to whom it is
sent.

z. qq B{r?qr t qn-W qiri fr qft qs qrtsr fi ffi t fi-r rq + fi-fl fiqT {w, ror< {t+ qrq

nqrq-( srfffiFq qqQ-+<vr, ir{q.<Erq fl-o fr qq qrfu il ftaa erfi-q r< {frilr tt 3rft{
r6rm tR'qr<, ftqr Tc6, sfl1q {c6 \r4 n-flq-( 3Tffi qrqfcf+-(oT, SFft riG-{, qEqrfr-

Taa , ffigr< ilr< 5-{ + 4rg i, ftftert q-{R, sfirr<qT, qilffEr<-38o 004 6} sq}fu-d frft
srQCr

2. Any person deeming himself aggrieved by this Order may appeal against this
Order to the Customs, Excise and Service Tax Appellate Tribuna-l, Ahmedabad
Bench within three months from the date of its communication. The appeal
must be addressed to the Assistant Registrar, Customs, Excise and Service Tax
Appellate Tribunal, 2nd Fioor, Bahumali Bhavan, Nr. Girdhar Nagar Bridge,
Girdhar Nagar, Asarwa, Ahmedabad - 380004.

3. ssBTftqyr€qTt. fr.9.3 t<rfuqffqrffqGCr sqr(ftqr{I-c6 (qfiq ,|m, 1982
* ftqq : + sq ftq-q (2) t frfr'trg qfut ar<r EFdrF( ftq erqtr ss erftq s] qr< cft fi t
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aftq fti{r qrg d pfi fts w?sr * fr{-d 3Tft'q ff .rt d, strft fi 3-d-f,r er cfrqi te-n ft srq
p-<t t ++ t +q \rd cfr s-{rFr( ffi qrRqt r Brfi-{ t sdfuil sfr <+m?i{ rft qR cffi t
3Ti'R(ftqqrtqGql

3. The Appeal should be frled in Form No. C.A.3. It shall be signed by the persons
specified in sub-rr.le (2) of Rule 3 of the Customs (Appeals) Rules, 1982. It shall
be filed in quadruplicate and shall be accompanied by an equal number of
copies of the order appealed against (one of which at least shall be certified
copy). A11 supporting documents of the appeal should be forwarded in
quadruplicate.

4. 3rfrd G-qt n-qt +r fi+<q \ni qftq * vnm mfr-o {, qR cffii t Erfuq ft qrqift il.n ss+
qrq frs qrtcr h fr't-d q+{ ff G A, E€-ff ft s-d-ft tr cftqt {iq-.r< + vffi F-{t 1 sq q
fl'\'fr$qrFrfrqftffir

4. The Appeal including the statement of facts and the grounds of appeal shall be
Iiled in quadruplicate and shall be accompanied by an equal number of copies
of the order appealed against (one of which at least sha-ll be a certihed copy.)

s. arfi-c 6r qr{ eii.fi qq-+r H t il.n Ci Et tfuT qni frfr a-6 errr+r ft-q-<oT } ft{r qffm +
rT<urt* eqg eN+ siil{fd i-q'R6-c{r qrRq q4q++RTilfrmrr{ffi 6qift-{5t{r qGgl

5. The form of appeal shall be in English or Hindi and should be set forth
concisely and under distinct heads of the grounds of appeals without any
argument or narrative and such grounds should be numbered consecutively.

6. Bft-q ffcr eI6 eTftft{q, 1 962 + erra 1 29 E + sq-{.rii + tr-d fttffur ftc fr€ erm s-r

ff"6 Rrd t, a-d + ffi fr {rqlTf'd t-+ ff qrFer t ;qrqrfurcrr ft fi-a * t-qrrm rfuqK * {rt
qa tcift( atl grw h sftq qfl ff qrqrPr dqr qE qtq qre qfi-e * cq-{ h qrc {E,r frqr
Gnqq-rl

6. The prescribed fee under the provisions of Section 129A of the Customs
Act,7962 shall be paid through a crossed demand draJt, in favour of t}te
Assistant Registrar of the Bench of the Tribunal, of a branch of aly
Nationalized Bank located at the place where the Bench is situated artd the
demand draJt sha.ll be attached to the form of appeal.

7. {q o{rtsr + fr's-d {Tqr' {q, siqr< {.6 \ni +{r+{ qffiq ffinfur{q t tiw } 7.S% qil
{es' 3rrl{r {Es' \rq $qr{r s.r ft+r< { ur{I E<-urrr u-6t tft6 g<rr+r h flii fuqr" t sff+]

\6aI{ 6-G 3Tftd 6 q1 qr6-ft {r

7. An appeal against this order shall lie before the Tribuna-l on paJrment of 7 .5%o of
the duty demanded where dutSr or duty and penalty are in dispute, or penalty,
where penalty alone is in dispute".

8. amrTirq W qfuftm, t87o + sffid ftqifod frq q-{fl'R {ie-{ ftq rrq qrter ft cft qr
s{gif qrclnl-q {6 E+e e{n ildr qGqr

8. The copy of this order attached therein should bear al appropriate court fee
stamp as prescribed under the Court Fees Act, 1870.

Sub: Show cause Notice Nos. No. DRUMZU ICI/ INT-38/2018 dated 06.04.2018
issued by the Additional Director General, DRl, MZU, Mumbai to M/s GTPL Hathway
Ltd. 2O2, GTPL House, FP No. 50, Opp. Armedia, Near Pakwarr Crossroad,Sindhu
Bhavan Road, Bodakdev, Ahmadabad -380059
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Brief facts of the case:

Intelligence was developed that certain importers of 'Digital Headend
equipment for CATV' like Digital Encoders, Decoders, Modulators/demodulators,
Multiplexers, QAM Modulator etc. were evading Customs duty by mis-classi$ing
these goods under CTH 8517 (claiming them to be telecom equipment) by not
disclosing the principd use of these goods i.e.by suppressing the facts that these
are used for reception and transmission of Cable Television namely headend
equipment'.

1. One such importer is M/s. GTPL Hathway Ltd. (formerly known as Gujarat
Telelink Private Lirnited), having their Registered OIIice located at 202,
Shahjanand Shopping Centre, 2nd Floor, C)pp. Swaminarayan Mandir, Sahibaug,
Ahmedabad, Gujarat - 38OO04 (here-in-after referred to as 'GTPl,),holders of IEC
No. 0807006131, was engaged in import of Digital Headend Equipments amongst
other business activities.

2. Scrutiny of import data and preliminary enquiries in pursuance to t.I:e above
intelligence, revealed as under:-

i. GTPL had imported Cable TV - Digital Headend Equipments such
asModulators2 Encoder, Modulators, Multiplexers etc. and were mis classifying
them under CTH 8517 which is meant for telecom equipment and there by
availing the benefit of 'NIL' BCD.

ii. (,TP 1, was a Multi System Operator (MSOs) who provided Cable TV services to
Incal Cable Operators (LCOs) artd other local subscribers.

iii. GTPL advertise themselves as a leading Cable TV Distribution company
inacross various states in India.

3. LINE DI,AGRAM OF A TYPICAL HEADEND EQUIPMENT PLACED ATTHE
PREMISES OF MSOs IS AS UNDER:

(source: https: //www.alibaba.com/product-detail/tv-station-broadcast-
equipmen t-digital-tv-60093 558082.htmU

4, 1. From the analysis of import' data and preliminary enquiries in pursuance to
the above intelligence, it appeared that the CTH claimed il the imports made by
the GTPL was different when compared to similar imports made by other
importers (from the similar suppliers like M/s. Chengdu Dexin Digital
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Technologies Corp. Ltd./Dexin Digital Technologies Corp. Ltd., M/s Thomson
Video Networks etc.). Representative data in respect of some of the importers for
simiiar items is illustrated hereunder:

Sr.No. B/E No. B/E Date Name
Importer

of Item Description CTH

1 5066848 27.O4.2016 Analog Systems Encoder (Digital
Broadcast System)
(Use
In Cable TV
Headend'
Encoder (Digital
Broadcast System)
(Use
In Cable TV
Headend)

2 5488589 02.06.2016 Analog Systems Encoder (Digital
Broadcast System)
(Use
In Cable TV
Headend'
Encoder (Digital
Broadcast System)
(Use
In Cable TV
Headend)

85287390

.1 340t647 28.O9.2073 RVG Diginet
Solutions
Rrt. Ltd

Dx308 IP
Modulator
[Without
Scrambling)

85299090

4 4374767 25.O2.20t6 Surbhi
Broadband Art.
Ltd

Modulator - L2-
0101 s2
(For Cable TV
Distribution)

85299090

4497936 08.03.2016 Vision Hire
Entertainments
h/t.Ltd.,

6 in r DVEI-S2
TIrner
Mux

85299090

6 6730677 7t.o9.2014 Fastway Media
Cable Network
F^. Ltd.

NDS 35488
Encoder
Modulator (Use For
Converting TV
Programs
Into IPFV Format
On
Wired Network

NDS 3548 Encoder
Modulator (Use for
Converting TV
Programs
into IPFV format on
wired
network
NDS 35428
Encoder
Modulator (Use for
Converting TV
Programs

85299090

85299090
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into IPTV format on
wired
network

7 6781454 17.o9.2014 Global Takeoff
India hrt. Ltd.

NDS 3107-52 (6
T\rner
Input MUX/ mA
IRD)
lParts Of Catv

85299090

8 8923653 15.04.2015 Surbhi
Broadband Rrt.
Ltd

IP QAM Modulator
-L2
Multijet Strea.rner
(For
Cable TV
Distribution

85299090

4.2. Accordingly, vide ietter dated 15.03.2018, Shri Subrata Bhattacharya,Vice-
President-Technolory, GTPI, was summoned under the provisions of Section 108
of the Customs Act, 1962, to record his statement and produce relevart
documents related to their imports of Digital Headend Equipments.

5. PROCUREMENT OF NECESSARY DOCUMBNTS:

In response to the summons letter dated 15.03.2018, Shri Subrata Bhattacharya,
Vice-President-Technolory, GTPL appeared on 22.O3.2018 and submitted
necessa.ry documents which had been sought by this oIIice vide the above
mentioned letter dated 15.03.2018, for further investigations by this offrce. The
relevant documents are enlisted below:

Sr.No. B/E. No. B/E Date Import Documents submitted Remarks
1 2 3 4 5
1 9849597 15.04.2013 1) Copy of Bill of Entry.

2) MCBS Invoice no.
MKT/Drv/Rr/HSS/03/ 20 1 3-
t4
dated 1O.04.2013
3) Air Way Bill No.
62995036211
dated 07.04.2013
4) Chengdu Dexin Digital
Technologr Co. Ltd. Invoice
a.nd
Packing List no. GD 13O4O
dated
07.o4.20t3,
6) High Sea Sales Agreement
dated
1o.04.13.
7) Literature/Brochure of the
imported goods.

1) Procured on
Hi:
Sea Sa-les from
Modern
Communications
ald Broadcast
Systems Frt.
Ltd.
(MCBS) .

2) All documents
mentioned in
Co1umn 4 of Sr.
no
1, is placed as
(RUD-2)

o 7959288 26.12.2016 1) Copy of Bill of Entry.
2) Invoice and Packing List
DO,
65413-A dated 18. 1 1.2016
4) Air Way Bill No.
0865633046
dated 29.77.2016
5) Literature/ Brochure of the
imported goods

1) Bill of Entry
assessed
provisionally
2) AII documents
mentioned in
Column 4 of Sr.
no
2, is placed as
(RUD-3)
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6.1 STATEMENT OF SHRI SUBRATABIIATFACHARYA, VICE. PRESIDENT
(TECHNOLOGY), GTPL.:

Shri Subrata Bhattacharya, Vice-President-Technologr, GTPL, was
summoned and his statement d,ated 22.03.2O18 was recorded under Section 108
of Customs Act, 7962. In his statement, Shri Subrata Bhattacharya, interalia
stated that:

i. the goods imported by GTPL Hathway Ltd. vide the Bilis of Entry nos.9543581
dated 12.03.2013 arrd 9849597 dated f5.04.2013 had been procured from M/s
Modern Communications and Broadcast Systems h/t. Ltd.(MCBS) through High
Sea Sales; that they did not procure the same directly from the foreign supplier,
Chengdu Dexin Digital Technolory Co. Ltd. since MCBS were the distributors of
Chengdu Dexin Digital Technolory Co. Ltd. in India. The encoders imported vide
the Bills of Entry nos. 9543581 dated12.03.2O13 and 9849597 d,ated f 5.04.2013
were required by GTPL urgently for digitalization of Analogue Cable TV serices at
places where the other telecom service providers did not have their optical fibre
network through which they could route their Digital Cable TV signals to reach the
customers; that they would compress and convert the already present Analogue
signals by the encoders ald provide Digital Cable TV services to their customers.
The said arrangement was of temporary nature to achieve the deadline of the
government for achieving Digitalisation fPhase II -DAS (Digita] Addressable
System));

ii. GTPL provided Cable TV Services to loca-l Cable Operators (LCO's) as well as
direct customers in around 13 states in India; that they provided approx. 450 pay
channels and free-to-air channels to their subscribers including Staldard
Definition arld High Definition; that they received signa,ls from various
broadcasters like Star Network, Sony Ent. Network etc. through their various
satellites; that they combined the different channels and converted them into
Radiofrequency (RF) using Digital Headend Equipments;

iii. he was the head of the Technical Department of M/s GTPL Hathway Ltd.; that
his role included integration and designing of all the technolory based
requirements of GTPL for digitalization of Cable TV Services; that it a-lso included
monitoring the combined signals at the Headend (HE) and design the network to
carry the signal upto the premises ofthe subscribers;

iv. the various equipments required for providing Digital Cable TV Services
included Digital Headend Equipments which in tum includes decoders provided
by broadcasters, encoders, IRD (intergraded receiver decoders),multiplexers,
scramblers etc. and other network equipments like Switches, Edge QAM
(Quadrature Amplitude Modulation), Optical traasmitters, optica-l hbres, Optical
receivers/Nodes, co-axial/RF amplifiers etc.;

v. the Headend equipment installed at their premises comprised of broadcasters
IRDs (intergraded receiver decoders)/decoders, encoders, multiplexers with
scramblers and tiat all these equipment at the control room of their premises
alongwith a dish antenna, LNB (Ix)w Noise Block Down Converters), Co-axial
Cables were termed as Headend equipments by GTPL;
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vi. As regards to the functions ald role of various Headend equipment imported
and insta.lled at the premises of GTPL for achieving the Digitalization of Cable TV
Sewices, he stated that GTPL achieved the Digitalization of Cable TV Services by
following the procedure explained below:-

digital

a. The signals from tJ:le various broadcasters were received by
decoders /IRDs which are then fed to the encoders. These

encoders encode the video, audio & data signals into
signals in compliance with MPEG-2 & MPEG-4 standards.
b. These dillerent digita-l signals are then combined by the multiplexers
to give a singular Digital output over IP. This signal is then transmitted
over long distance via National Long Distance Telecom Networks (NLD

Links) which comprised of Optical Fibres;that GTPL generally lease
the NLD Links from Tata TeIe services,Airtel, Reliance Communications
etc. for carrying their Cable TV signals to various hubs located in
various cities.
c. At the various hubs, these signals from the NLD [nks were converted
to digital RF sigrrals using Edge QAMs. These Digital RF signals were

distributed to the LCOs/local subscribers via Coaxial cables or an
optical fibre (Hybrid Fibre Coax Network) as per their requi-rement.

vii. As regards to ttre various standards that these Digital Headend Equipments
imported by GTPL were based upon, he stated that the same were based on DVE}-

C (Digita-l Video Broadcasting - Cable) standards;

viii. the specifications of the Headend Equipment to be procured as per their
requirements for digitalization of Cable TV Services were decided by his team on
the basis of features and functions of the various Digital Headend Equipment; that
the same were mentioned to the suppliers for procuring tJre same; for the
procurement of the goods imported vide the above mentioned Bills of Entry, the
suppliers MCBS (distributors of Thomson Products in India), M/s Harmonic Inc.,
the specifications of the goods were mentioned to the suppliers by his team as per
the requirement of GTPL; that the equipment procured by them were as per
various DVE} standards and hence ttrey placed the Purchase Orders for their
procurement as per the set standards (DVB standards) for digitalization of Cable
TV Services;

ix. the Digital Headend Equipment imported by M/s GTPL Hathway Ltd. vide the
above mentioned Bills of Entry, was used for providing only Digital Cable TV
Services to the various 1,COs and their direct customers/ subscribers;

x. their subsidiar5r, M/s GTPL Broadband Pvt. Ltd. were Internet Service Providers
(ISP) - since 2OO7. For providing the Intemet services, they had purchased tJre

desired bandwidth directly from bandwidth providers like Airtel, Tata Teleservices,
Reliance Communications (R-Com), VodaJone etc. and used routers to malage the
bandwidth; that the bandwidth was transmitted/distributed through Iiber optics
& Cat-S Cables to provide Internet services to their customers;

xi. the Digital Headend Equipments installed at the premises of GTPL were not
used to provide intemet services as the technolory for the same was totally
different from providing Cable TV services using the said equipments and that the
Digital Headend Equipments were not used for transmitting the baldwidth to
supply internet services;
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xii. as per the SLA (Service l.evel Agreement), they get the servicing / after sales
servicing /defective hardware replacements directly from their suppliers like
Harmonic Inc., Cisco etc;

xiii. these Digital Headend Equipment were reception apparatus for digitalisation
of Analog pe Cabie TV Signals for providing Digital Cable TV Services and were
based on Digital Video Broadcasting (DVE}) Standards.

6,2. INFERENCE FROM
SUBRATABHATACIIARYA:

THE ABOVE STATEMENT OF

From the above statement of Shri Subrata Bhattacharya it is evident that
the Digital Headend Equipments, procured by GTPL from MCBS on High Sea Sales
and from Harmonic, were complying with various DVB standards and were used
only to provide Digital Cable TV services mld nothing else. Thus it appeared that
the claim of GTPL that the Digital Headend Equipments supplied by them were
telecommunications equipment is not only incorrect but appears to have been
made wittr an intention to avail Customs Duty benefit applicable to telecom
equipment. The imported goods were meant to provide Cable TV services only. It
appears that GTPL classilied the goods as
telecommunication equipment only to mis-classifu the goods ald thereby avoid
paJrment of applicable customs duty.

Vide the above statement, Shri Subrata Bhattacharya confirmed that the Digita-1

Headend Equipment imported by GTPL were reception appa-ratus, for digitalisation
of Analogue Cable TV Signals for providing Digital Cable TV Services to their
customers. It was further stated that the impugned goods were based on Digital
Video Broadcasting (DVB) Standards.

In light of the fact that M/s Thomson Video Networks SAS, France 'q/as one
of the suppliers of Digital Headend Equipments to MCBS who in turn sold the
same to GTPL on High Sea Sales Basis, a search was conducted under
Panchnama dated I8.09.2017 (RUD 5) at the premises of M/s Thomson Video
Networks India Pvt. Ltd. to recover documents and evidences relevant in the said
case. During the course of the search, certain documents were recovered from the
said premises which were taken over under the said panchnama. Some of the
relevant documents are listed below for reference:

i. Invoice nos. THVN 1386 dated 20.06.2072, THVN0788 dated
07.10.2011,THVN0800 dated 11.10.2011 (RUD 6) wherein the CTH of DHE like
encoders is mentioned as '8528'. It appears that the CTH in invoices were
mentioned as8528 in 201 1 but would have been changed over time to suit the
needs and requirements of their partners/re-sellers to evade duff. A
representative copy of one of the invoice from the above said invoices is depicted
below for sake of brevity:
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ii. Email dated,22.05.2013 from Shri Ajit Limaye to Mr. Rouiliar:x Jeremy,

Shipment and Customs, Thomson, France alongwith the corresponding Invoice no

THVN2176d'ated22,05.2013(havingHSCode8528719000)requestingtodelete
the HS Code 8528719000 as depicted below' It appears that tlle said email

communication ensured that the HS code 8528 would not appear in the suppliers

invoice a]ld any of the import documents to enable the re-sellers to classify the

goods as per their requirements to avoid payment of appiicable customs duty'

A. copy of the e-mail dated 22.05.2013 requesting to delete HS Code:

B. Copy of Invoice No. TIIVN2175 dated 22'o5'2()13
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8.1. STATEMENT OF SHRI AJIT V. LIMAYE,
M/STHOMSON VIDBO NETWORI(S INDIA I'IIT. LTD.:

SALES DIRECTOR,
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In view of the above document recovered during the search of the premises
of M/s Thomson Video Networks India Rrt. Ltd., Shri Ajit Vijay Lima)'e, Sales
Director, M/s Thomson Video Networks India Ltd. was summoned and his
statement dated 22.09.2O17 (RUD 7) was recorded under Section 108 of Customs
Act, 1962.In his statement, Shri Ajit Vijay Limaye, interalia stated as under:

i. That their parent company, Thomson, France were the suppliers of DHE like
Encoders, Decoders/IRDs, Multiplexers, Video Servers etc. arrd M/s Harmonic Inc.
manufactured and supplied H-QAM modulators required for Cable TV; that for
Thomson, France, MCB Swere a partner/re-seller for supplying DHE in Digital
Cable TV segment and their customers were various Cable TV service providers
only;

ii. That for the goods supplied by their parent company, Thomson, France to their
partners/re-sellers, the invoices were sent by Thomson, France to Thomson, India
to confirm the particulars like CTH, COO etc., before dispatching the shipment to
India and they in turn sent the sane to the partners/re-sellers for confrrmation;
that once the confirmation was received by them from t}te partners/re-se11ers, they
accordingly confirmed Thomson, France for shipping the goods to India. He

further confirmed that the partners did suggest changes like CTH, description etc.
which they forwarded to the logistics department in Fralce who made the changes
accordingly;

iii. That the classification of the goods was on the basis of the description,
function, technica-l specifications and end use of the goods and not based on the
duty structure;

iv. That their parent compErny, Thomson, France supplied DHE like Encoders,
Decoders/IRDs, Multiplexers etc. which were used for converting analogue and
uncompressed video signals to digital ald compressed video sigrrals such as
mpeg-2 and mpeg-4; that these equipments were used for video broadcasting over
Cable and
Satellite Televisions; that for Cable ald Satellite television, the goods were based
on various DVB standards; that after the takeover of Thomson, Fralce by M/s
Harmonic International AG, all the supplies were now being made by M/s
Harmonic Intemational AG, itself;

v. He further confi.rmed that the Headend Equipments supplied by Thomson,
France and M/s Harmonic International AG were based on DVEI (Digital Video
Broadcasting) Standards and hence could not be classified as telecommunication
equipments.

8.2. INFERENCE FROM THE ABOVE STATEMENT OF SHRI AJIT LIMAYE:

From the above statement of Shri Ajit Lima)'e, it can be inferred that
Thomson, France were the suppliers of DHE which was used in the Digital Cable
TV segment to supply goods to Cable TV service providers only. Their partners/re-
sellers suggested changes like CTH, description etc. He further confirmed that the
Headend Equipments suppiied by Thomson, France and M/s Harmonic
Internationa-l AG were based on DVB (Digital Video Broadcasting) Standards and
hence could not be classified as telecommunication equipments.

9.O UNDERSTANDING TIIE TRAITSMISSION /RBCEPTION, ENCRYPUON AND
DECRYPTTON OF AI,DrO-VTDEO Errl SIGNALS.
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9.1 DVB-C CATV Head-end SystemlSource
https: / /wsw. alibaba,com/ product-detall/ CATV-digMl-Headend-Ercoder-
Scrarnbler-Modulator 72 l779Oa6.hfmll

Sd.llft. R.clltilr
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HEAI) END EQIPMENT

I
I

ll

Digital IP Headend Solution (Source *DEXIN DIGITAL TECHNOLOGY CORP LTD.)

T?re above shown diagrams depict a typical headend equipment. The
headend is the master distribution center of a CATV system by which incoming
television signals from video sources (e.g, DBS satellites, local studios, video
players) are received, amplified, compressed, mixed, encrypted ald modulated and
scrambling onto TV channels for tralsmission down the CATV system.
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9.2.1 MPEG: The Moving Picture Experts Group (MPEG) is a working group of
authorities that was formed by Intemationa-l Organization for Standardization
(lSO) and International Electro technical Commission (IEC) to set standards for
audio and video compression and transmission. Thus,MPEG-2 and MPEG-4 are
various standards of coding of moving pictures, audio etc. Some of the standards
with their release date are placed as (Source https: / /en.wikipedia.org/wiki/
Moving_Picture_Experts_Group. )

9.2.2. MPEG-2 is widely used as the format of digital television signals that are
broadcast by terrestrial (over-the-air), cable, and direct broadcast satellite TV
systems. It also specifies tJ:e format of movies and other programs that are

distributed on DVD and similar discs. TV stations, TV receivers, DVD players, and
other equipment are often desigrred to this standard.

MPEG-4 absorbs many of the features of MPEG- 1 and MPEG-2 and other
related standards, adding new features such as 3D rendering, object-,ed
composite frles (including audio, video and VRML objects). It provides improves
coding elliciency over MPEG-2.

9.2.3. MPEG Sigrrals: Each individual program that a broadcaster provides a=is
composed of maly elements, such as video, audio and text. In digital television,
these elements are converted into digital form using an MPEG-2 (orMPEG-a)
encoder. The output of a single MPEG audio or video coder is called an Elementar5z
Stream. An Elementary Stream is an endless near real-time signal. For
convenience, it can be broken into convenient-sized data blocks in a Packetized
Elementary Stream (PES). Packetized Elementary Stream (PES) is a specilication in
the MPEG-2 that defrres carrying of elementary streams (usually the output of an
audio or video encoder) in packets within MPEG program streams and MPEG
transport streams. The elementar5r
stream is packetized by encapst ating sequential data bytes from the elementa;y
stream inside PES packet headers.

A typical method of transmitting elementa4r stream data from a video or
audio encoder is to first create PES packets from the elementary stream data and
then to encapsulate these PES packets inside Transport Stream (TS) packets or
Program Stream (PS) packets. The TS packets can then be multiplexed and
transmitted using broadcasting techniques, such as those used in an ATSC and
DVB.
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9.3. TRANSMISSION OF MPEG SIGNALS; OVER INTERNETPROTOCOL:

9.3.1 The Intemet Protocol (IP) is the method or protocol by which data is sent
from one device to another on the Intemet. Each device (Imown as a host) on the
Internet has at least one IP address that uniquely identilies it from all other
computers on the lnternet.

The marner in which data is sent or received (for example, an e-mail note
or a Web page) is elaborated as follows:

1) When you send or receive data, the message gets divided into little chunks
ca.lled packets.

2) Each of these packets contains both the sender's Intemet address and the
receiver's address. Any packet is sent through one or many gateway computers
and at the end, the packets are directly forwarded to tJlre computer whose address
is specified.
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3) Because a message is divided into a number of packets, each packet can, if
necessary, be sent by a different route (different gateway computers) across the
Internet.

4) Packets can arrive in a different order thal the order they were sent in. The
Itrternet Protocol just dellvers them.

5) It's up to anotLrer protocol, the Transmission Control Protocol (TCP) to put them
back in the right order and sequence.

9.3.2 lP is a connectionless protocol, which means that there is no continuing
connection between the end points that are comrnr:nicating. Each packet that
travels through t]1e Intemet is treated as an independent unit of data without any
relation to aly other unit of data. The reason the packets do get put in the right
order is because of TCP, the connection-oriented protocol that keeps track of the
packet sequence in a message.

9.3.3 Structure of a Data Packet The structure of a data packet depends on two
aspects:

i) type of message i.e. packet and
ii) on the protocol.
Normally, a packet is comprised of following:

a. HEA-DER

The header keeps overhead information about the packet, the service,
ald other tralsmission-related data.

The header contains information usefi:l for transmission, such as:
i) Source (sender's) address
ii) Destination (recipient's) address
iii) Packet size
iv) Sequence number
v) Error checking information

b. PAYLOAD

The payload represents the br"rlk of the packet and is actually tlte data-being
carried.

9.3.4 Gereratioa & Recelpt of Packets

Packets are generated by the network hardware. Even t.Ile application(e.g.
email, webpage, video, audio etc.) does not know that the data to be transmitted is
packetized.

When packets are received, they are put together before the application
ccesses the data

9.3.5. DEVICES

Such Packetized communication is used by many devices - Computer,
Printers, digital TV, cellular phones, IPTV etc.
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9.4.O. STANDARDS

9.4.1. Given the fact that Intemet protocol is used by many devices, it is
necessary to have Global standards which protect the users from incompatibility
problems between the devices which communicate with each other through
Internet Protocol. The basic principal of any communication is that when sender
device initiates communication through Intemet protocol with other devices, then
the recipient device should understand the communication message sent by the
sender Device. Any incompatibility between the two both at the hardware level as
well as packet stage would render the communication defunct since the message
sent by one device will not be understood by the other.

9,4.2. ln order to overcome this compatibility problem, the manner in which the
packets are sent through Internet protocol are standardized at global leve1.

International Telecommunication Union (ITU) is the United Nations specialized
agency for information arrd communication technologies. This agency with its
headquarters based in Geneva, Switzerland develops the technica-l standards
followed world-wide that ensure networks and technologies seamlessly
interconnect.

Such standards are known globally as ITU standards which are required to
be followed by both the manufacturers of hardware / software for devices to
seamlessiy interconnect including connections through internet protocol.

Based on the payload i.e. actual data being' transmitted through internet
protocol, each ITU standard stands prescribed. For the telecommunication
services such issued standards are identiliable by Acronym ITU-T define how
telecommunication networks operate and interwork. There are over 4000 such
standards in force depending upon the service for which data is being tralsmitted,
network architecture and securit5l.

9.4.3. The standards are divided into series depending upon the nature of service
for which the same has been prescribed. Each Series is categorized by an
alphabet, as such, there are 26 series the summary of which is reproduced below
for easy understanding:

Sr.
No.

Alpha
Code

Broad Series Description Sr.
No

Alpha
Code

Broad
Description

Series

1 Organisation of the work
Of ITU.T

13 o Specifications
measuring
equipment

of

2 D Tariff and Accounting
principles and
intemational
telecommunication / ICT
economic and policy
issues

14 P Telephone
transmission
quality, telephone
installations, 1ocal
Iine networks

E Overall network
operation, telephone
service, service operation
ald human factors

o Switching
signaling,
associated
measurements
tests

and
and

and

4 F Non-telephone
telecommunication
services

16 R Telegraph
transmission

5 Transmission systems
and media, digita.l
systems and networks

77 S Telegraph services
terminal equipment
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6 H Audiovisua-l
multimedia systems

ald 18 T Termina-ls for
telematic services

7 I Integrated services digital
network

19 U Telegraph switching

8 J Cable networks and
tralsnlsslorr of
televisloa, sound
programme and other
multimedia eignals

20 Data
communication
over the telephone
network

K Protection
interference

against 2l x Data networks,
open system
communications
arrd security

10 L Environment and ICTs,
climate change, E-waste,
enerry efliciency;
constructions,
installation and
protections of cables and
other elements of outside
plant

Y Global information
infrastructure,
Internet protocol
aspects, next
generation
networks, Intemet
of Things and smart
cities

11 M Telecommunication
management, including
TMN and network
maintenance

23 Language ald
general software
aspects for
telecommunicalion
system

t2 N Maintenance;
international sound
programme and televions-
tralsmission circuits

As is evident form the aforesaid table, each series pertains to a specific
service that the payload in data packet is carrying alongwith header. For e.g. J
Series of ITU-T Standards are specilied for Cable networks and transmission of
television, sound programmed and other multimedia signals while Yservices
pertain to Global information infrastn:cture, Internet protocol aspects, next-
generation networks, Internet of Things and smart cities. The same can be
understood better with examples like Fax devices etc.

9.4,4 Fax Devices.

Fax (short for facsimile), sometimes called telecopying or telefax (the latter
short for telefacsirnile), is the telephonic tralsmission of scaaned printed material
(both text and images), normally to a telephone number connected to a printer or
other output device. The original document is scanned with a fax machine (or a
telecopier).

Recommendation ITU-T T.38 defines the procedures to be applied to allow
Group 3 facsimile transmission between terminals where, in addition to the public
switched telephone network (PSTN) or integrated services digital network (ISDN), a
portion of the tralsmission path used between terminals includes an IP network,
e.g., the Internet.

By virtue of Chapter tariIl heading all CTH 8443 i.e. COPYINGMACHINES
AND FACSIMILE MACHINES are classifiable under CTI: A443 32.60. Just because
the transmitting standards of the sEune Erre specified as International
Telecommunication Union i.e. ITU-T T.38, the fax machines cannot be classified
under CTH 8517 and claimed to be an "Apparatus for Communication in A Wired
Or Wireless Network:" .
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10. VARIOUS DVB STANDARDS

The information collected from open source as regards DVB staldards is as
under:

i. As per information available in the open source, Digital Video Broadcasting
(DVB) is a set of standards that define digital broadcasting using existing satellite,
cable, and terrestda.l infrastructures. in the early lggOs,European broadcasters,
consumer equipment manufacturer's, and regulatory bodies formed the Europearr
Launching Group (ELG) to discuss introducing digital television (DIl/) throughout
Europe. The ELG realized that mutual respect and trust had to be established
between members later became the DVB Project. Today, the DVE} Project consists
of over 220organizations in more than 29 countries worldwide. DVB-compliant
digital broadcasting and equipment is widely available and is distinguished by
theDVEt logo. Numerous DVB broadcast services are available in Europe, Northand
South America, Africa, Asia, and Australia. The term digital television is
sometimes used as a s5monym for DVEI. However, the Advanced Television
Systems Committee (ATSC) standard is the digital broadcasting standard usedin
the U.S

(Source : http: // searchmobilecomputing.techtarget.com / definition / Digital-
Video-
Broadcasting) .

ii. DVB technologr has become an integral part of global broadcasting, setting
the standard for satellite, cable, terrestrial and lP-based services. This section
includes a large famiJy of DVEI Standards and Specilications covering many
categories and more than 100 specifrcation documents. When a news pacification
is completed by DVB, it is published as a Blue Book, after which the document is
usually published as a formal standard by ETSI. (source: https:/
/www.dvb.org/stardards). Various standards like DVEI-C, DVB-S,DVB-S2, DVB-T,
ISDB-T, ATS and ASI and their respective titles is published in Blue Book as
detailed in the open source literature.

iii. From the above, it appears that for any product to be used for Digital Video
Broadcasting, the same has to comply with respective standards and the
compliarce of these standards are a must ald sha-ll be specifically mentioned on
such product and the corresponding literature.

11.O DISCUSSION OF NATT'RE OF EACH IMFORTED PRODUCT ON THEBASIS
OF THE PRODUCT LITERATURE OF THE SUPPLIER (COPIES OFTHE
LITERATITRE IIAVE BEEN PLI\CED AS RIIDe 2, 31.

11.1. DECODERS: An integrated receiver/ decoder (IRD) or Decoder is an
electronic device used to pick up a radio-frequency (RO sig.na-l and convert digital
information transmitted in it. The sigrraJs from the various broadcasters are
received by the decoders/IRDs and converted to digital signals which a.re fed into
an Encoder for compression of signals.

11.1.1 Proview 71OO (Supplier: Harmouic Irteraational AG):

The ProView 7100 adds broadcast-qua-lity SD/HD MPEG-2 and MPEG-4
AYC 4:2:O /4:2:2 10-bit decoding and video transcoding to the feature-rich ProView
IRD platform, allowing content providers, broadcasters, cable MSOs arrd telcos to
easily and cost-effectively streamline their workllows and decrease operating costs.
The ProView 7100 IRD hamesses a flexible and modular design to address the
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vast spectrum of content reception applications, from decoding, descrambling arrd
multiplexing of multiple transport streams to MPEG-4 to MPEG-2 tra-nscoding.

Content can be received and transcoded to any resolution required. Arich
set of options includes input of multiple DVB-S/S2/S2X, IP and DVE!-ASI the
ability to provide simulta-neous primary satellite and backup IP network feeds.

Htghltghte:
. Four TS descramblers with four integrated DVB-CI slots

. MPEG-2 4:2:O 8-bit and MPEG-4 AVC 4:2:2 10-bit decoding

. HEVC decoding of I080p60 media

. Up to eight channels of MPEG-4 AVC to MPEG-2 transcoding with
Down conversion option

o Single/dual-channel decoder in I RU
. Four independent ASI outputs
. Four IP outputs with 1+1 redundancy support
. HD-SDI, SD-SDI, HDMI and analog video outputs
. Any-to-any re -multiplexing capabilities
. T2-MI deframing to MPEG TS

11.2 ENCODERS: The digita-l encoders convert ana-logue or digital video, audio
and data signals from a source like Analogue Cable TV programs into digital
signals by compressing and encoding as per MPEG -2 or MPEG -4video
compression standards.

11.2.1 8 IN 1 ENCODER MODEL NO. ULBA-MAGIC-81OOA(Supplier: Chengdu
Dexin Digital Technolory Co. Ltd.l

The multichannel encoder is our newest professiona.l HD audio & video encoding
artd multiplexing device with powerful functionality. It is equipped with 8 HDMI (or
SDI) channels input supporting MPEG-2 or MPEG-4AVC 1}J.264 High Profile code
format & main Profile code format. It cal multiplex the 8 encoded TS to generate a
MPFS AND 8 SPFS output THROUGH GE output port. In conclusion, its high
integration and cost effective design make this device widely used in variet5r of
digital distribution systems such as CATV digital head-end, satellite and terrestrial
Digita-l TV.

Key Features

LL.2.2 ELDCTRA Xil - ENCODER [Supplier: Hatmoaic Iaternational AGI:

Electra X2 offers programmers and service providers market-leading video quality
unparalleled function integration ald increased operational flexibility in a cost-
effective l-RU appliance. Rich audio functionalit5r includes encoding of Dolby
Digital PIus (E-AC-3) content and integrated audio leveling. As an ext-generation
media processing system, Electra X2 offers a new approach to encoding.
Uncompressed video over IP workllows are supported via optional SMPFE ST
2022-6 rngest.

HIGHLIGHTS:
. SD/HD MPEG-2, MPEG-4 AVC and HEVC encoding for broadcast and OTT
multiscreen services
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. Integrated video graphics and branding, without custom authoring tools or
training
. Optimized statistica.l multiplexing over IP
. Rich audio functionality, including E-AC-3 encoding and Jtinger l,evel
Magicaudio level adjustment
. Optional SMPFE 2022-6 support for uncompressed video over IP

11.3. MULTIPLE:KER: The digital multiplexer combines several input MPEG-
2transport stream signals (about 64) into a single multiplexed MPEc-2transport
stream according to DVEI-ASI (Digital Video Broadcasting synchonous Seria.l
Interface) standard. It can integrate multiple videos, audio(including multi-channel
audio) ald data signals in the same multiplexed output signal.

ProStream 9100 is arr ideal solution for multiplexing, scrambling, descrambling
and statistica-l multiplexing of SD and HD MPEG video. The compact 1-RU system
delivers the flexibility to support any-to-any remultiplexing, DVB-ASI and AES

scrambling, digital turnaround, linear ad splicing - and a wide variety of video
processing applications. The platform's enhanced GbE I/O modules deliver up to 2
Gb of IP throughput for the multiplexing, scrambling and descrambling of up to
500 transport streamsand services.

Highlights:
. Compact, modular l-RU chassis with frve IOM slots
. IP and DVB-ASI I/O, 8VSB input
. Multiplexing and scrambling of up to 500 simultaneous SD and HD broadcast
services
. Flextream IP statistical multiplexing with remote distributed encoders
. Linear ad splicing into MPEG-2, MPEG-4 AVC arrd HEVC SD/HD video streams
. Advanced remultiplexing

* As discussed herein above in this SCN, MPEG transport stream (MPEG-TS,MTS
or TS) is a staldard digital container format for transmission and storage of audio,
video, and Program and System Information Protocol (PSIP) data. It is used in
broadcast systems such as Digital Video Broadcasting (DVEi).

** A digital TV sigrral is transmitted as a strean of MPEG-2 data known as a

transport stream. Each transport stream consists of a set of sub-streams(known
as elementary streams) , where each elementary stream can contain either MPEG-
2 encoded audio, MPEG-2 encoded video, or data encapsulated in an MPEG-2
stream. Each of these elementar5r streams has a 'packet identifier' (usual1y known
as a PID) that acts as a unique identifier for that stream within the transport
stream.

12.O CLASSIFICATION OF SUBJBCT IMPORTED DHE:

12. 1. ANALYSIS OF MERITS OF THE CLASSIFICATION

L2.L.L A "headend" is a cable television industry term for a combination of
television signal transmission apparatus. Each system is individually configured
as per the set specifications for every particulal customer. Generally, the headend
receives satellite television signals, modifies the signal, and then transmits the
signal into a cable television. Thus, the headend serves an integral function in the
cable TV transmission chain. Headend contain combinations of converters, signal

11.3. 1 Prostreaa 91OO (Multtplexer)
(Supplier: Harmonic Internatlonal AGI:
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processors/ generators, combiners, scramblers, ampliflers, modulators/
demodulators ald receivers. The receiver/ descramblers are used in cable
television applications for receiving, decoding and retransmitting a television
signal. The receiver/ descrambler decodes a scrambled signal for further
transmission, reception, arrd subsequent display.

A headend consists of a number of machines combined together to perform
a specihc function. Section XVI, Note 4, requires the classilication of "functional
units" to be within the heading appropriate to the function of the unit. Section
XVI, Note 4, states: Where a machine (including a combination of machines)
consists of individua-l components (whether separate or interconnected by piping,
by transmission devices, by electric cables or by other devices) intended to
contribute together to a clearly defined function covered by one of the headings in
chapter 84 or chapter 85, then the whole fa-lls to be classified in the heading
appropriate to that function. In the instant case, the headend is a combination of
individua-l machines, interconnected by electric cables, intended to contribute
together to the clearly delined function of "trarsmission apparatus for... television,
whether or not incorporating reception apparatus."

12.1,2. T}:,e subject goods consist of digital encoders, multiplexers ald modulators
used in cable television. Functions of the encoder, multiplexer ald modulators are
as follows:

i) The digital encoders convert analogue or digita.l video, audio and data sigrrals of
the source information such as CATV (Cabie television) programming into digital
signals by mea-ns of compressing and encoding techniques in compliance with the
MPEG-2 and the newer MPEG-4AVCI H .264 , or MPEG-4 , video compression
standards

ii) The digital multiplexer combines several input MPEG-2 transport strea-rn
signals into a single MPEG-2 transport stream, using multiplexing technologies, in
order to increase efliciency in transmission. The appaJatus is capable of receiving
multiple (up to say 64) input MPEG-2 transport strea-m signals and integrating
ald reproducing tlose input transport stream signals into a MPEG-2transport
stream signal compliant with the DVB-ASI (Digital Video Broadcasting
Aslmchonous Serial Interface) standard. It can integrate multiple video, audio
(including multi-channel audio) alrd data signals in the same multiplexed output
signal.

iii) A modulator (or RF modulator) takes a baseband input signal and then outputs
a radio frequency (RF) modulated sigrraJ. This is often a preliminar5r step in signal
transmission, to another device such as a television.

iv) The encoders, multiplexers and modulators aJe to be used for transmission of
Cable television (CATV) program providers to the Cable TV operators.

r2.2 ISSUE OF TTIE CLNM OF THE CLASSIFICATION VIS-A-VIS THEMERITS
OF CLASSIFICATION:

L2.2.1 Tbe Issue in brief is whether the subject goods are classifiable in Custom
heading 8517, as "otJ:er apparatus for the transmission or reception of voice,
images or other data, including apparatus for communication in a wired or
wireless network (such as a local or wide area network), other thmltransmission
or reception apparatus of heading 8443,8525,8527 or 8528;
or, in heading 852871.00 for apparatus " Not designed to incorporate a video
display or screen" as "reception apparatus for television, whetl:er or not
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incorporating radio-broadcast receivers or sound or video recording or reproducing
apparatus. "

12.2.2 Classilication under the Customs TariIf Act, 1975 is made in accordance
with the General Rules of Interpretation. General Rules of Interpretation 1

provides that the classification of goods shall be determined according to the
terms of the headings of the tariff schedule ald any relative Section or Chapter
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1,

and if the headings and legal notes do not otherwise require, the remaining GRIs
may then be applied. The relevant provisions for the subject goods are as follows:

8517- Telephone sets, including telephones for cellular networks or for other
wireless networks; other apparatus for the transmission or reception of voice,
images or other data, including apparatus for communication in a wired or
wireless network (such as a local or wide area network), other than transmissiott
or recePtlon aPParatus of
headlng 8443, E525, 8527 or 8528;

8525- Transmission apparatus for radio-broadcasting or television, whether or not
incorporation reception apparatus or sound recording or reproducing apparatus;
television carneras, digital cameras and video c€unera recorders.

8527- Reception apparatus for radio-broadcasting whether or not combine in the
same housing, with sound recording or reproducing apparatus or a clock.

8528- Monitors arrd projectors, not incorporating television reception apparatus;
reception apparatus for television, whether or not incorporating radio-broadcast
receivers or sound or video recording or reproducing apparatus.

85287100- Reception apparatus for television, whether or not incorporating
radiobroadcast receivers or sound or video recording or reproducing apparatus not
designed to incorporate a video display or screen.

Insofar as the subject goods meets the terms of Customs Tariff Headings8525 to
8528, it cannot be classified in heading 8517, by the express terms of the latter
heading i.e. only those goods that are other than transmission or reception
apparatus of heading 8443,8525,8527 .

Heading 8525 provides for "trarsmission apparatus for radio-broadcasting
or television, whether or not incorporating reception apparatus or sound recording
or reproducing appararus; television cameras, digital cameras ald video carnera
recorders" . Headings 8517 and 8525 and 8528 utilize the terms transmission and
reception. The applicable distinction ia terms of headings8517 and 8525 or 8528,
is whether the trarsmission or reception is "of voice, images or other data" or "for
television". Ilr sum then, even if the transmissioa or reception is "of voice,
images or other data," if that transmission or reception is "for telewision",
the apparatus is excluded from headlng 8517, by the terms of that headiag.

(1) A program-provider supplies analogue or digita-l video, audio & data sigrals to
Encoders which compress and encode the video, audio & data signals into ASI
(output) signals in compliance \Mith MPEG-2 standard.

(2) Output signals (ASI)* of several Encoders are entered into a Multiplexer which
combines several signals (ASI) of Encoders into a ASI output Transport Stream
signal by means of some multiplex techniques in order to car4r several
communication cha-nnels.
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* ASI is a streaming signal compressed & encoded by MPEG-2 standaJd.

(3) Output signals (ASI) of Multiplexer are entered into a Sigral Converter which
converts ASI signals into DS-3 or STM sigrrals which will be transported further to
the Optical Tralsmitter.

(4) The Optical transmitter transmits the optical video, audio & data signals to the
Optical Receiver through the optica-1 network run by Network Operator.

(5) Optical Sigzrals of Optica-l Receiver are transported to Sigrral Converter which
converts DS-3 or STM signa-ls into ASI signals.

(6) The ASI signals of the Signa-l Converter are connected to the Decoder which
converts ASI sigrraJs into audio, video & data signals. The video & audio sig:nals of
the Decoder are transported to Modulator which converts or modulates video,
audio & data signals into RF (Radio Frequency) signals.

(7) The RF signals enter into HFC network to supply TV service subscribers.

CATV Transmission throuEh a typical headend equiDment.

The diagram above, represents arr example of how decoders, encoders,
multiplexers ald modulators etc. may be arralged in a CAW trarsmission system.
It depicts the role within television transmission of the articles. The encoder
compresses and encodes signals received from the program provider in
accordance with MPEG standards. The encoder then trarismits or passes along
the processed sigrrals, to the multiplexer. The multiplexer receives the
processed signals and combines them into a single MPEG transport stream
for output. This multiplexed output is then passed on or transmitted to a
modulator which combines the signals again into a DVB-ASI standard,
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processes them further, etrd trenamits them or passea them along for
eventual tratrsmisaion to be recelved and displayed by the CATV subscriber."

L2.2.4. T\e terms "transmission" and "reception" are not dehned in the Tariff. A
tariff term that is not defined is construed in accordance with its common and
commercial meaning. Common and commercial meaning may be determined by
consulting dictionaries, lexicons, scientific authorities and other reliable sources.

The McGraw-Hill Encyclopedia of Science & Technolory (9th Edition, Vol
18)describes the HDTV (High Density Television) Standard below:

- The main HDTV transmitter operations are video/ audio coding and
compression, data multiplexing into packets, data scrambling, chalrnel coding (for
error detection and correction), synchronization multiplexing, ard digital
modulation (for broadcast transmission). The HDTV receiver reverses the
operations of the transmitter.

Further, transmiaslotr may be defined as:

-- The passage of radio waves in the space between transmitting and receiving
stations; a-lso: the act or process of traasmitting by radio or television
(hrtp: / / www .merham-webster.com/ dictionary / transmission)

- AIso, the transfer of information from one point to one or more otherpoints by
meals of sigrrals is defined as transmission.

Reception means:
--the receiving of a radio or television broadcast

(http: / / www .merham-webster. com/ dictionary/ reception)

L2.2.5.1. The Explanatory Notes for heading 85.17, indicate that 85.17,includes,
among other articles, in pertinent part, the following:

This heading covers apparatus for the tralsmission or recepLion of speech
or other sounds, images or other data between two points by variation of an
electric current or optical wave flowing in a wired network or by electro magnetic
waves in a wireless network. The signal may be analogue or digital. The networks,
which may be interconnected, include telephony, telegraphy, radio-telephony,
radio-telegraphy, local and wide area networks.

(II) OTHER APPARATUS FOR TRANSMISSION OR RECEPTION OFVOICE, IMAGES
OR OTHER DATA, INCLUDING APPARATUS FORCOMMUNICATION IN A WIRED
OR WIRELESS NETWORK (SUCHAS A LOCAL OR WWE AREA NETWORK)

(G) Other communication apparatus.

This group includes:

(4) Multiplexers and related line equipment (e.g., transmitters, receivers or electro-
optica.l converters)-

The Explanatory Note (EN) for heading 85.25 have limited examples of
articles other than specific 'transmitters" that would include the articles at issue.
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Further, the ENs do not provide much guidance with respect to the subject
articles. For instance, multiplexers are listed in the EN 85.17 and the EN 85.25 or
85.27 or 85.28 does not mention multiplexers, encoders, or any of the devices
used to receive arrd transmit a sigrra,l for television in order to change, compress or
combine it into a different format.

L2.2.5.2. However, the ENs can neither limit nor expand the scope of a heading,
and the lists of examples in the E:Ns are not exhaustive. Furthermore, there are a
wide variety of multiplexers, some of which are used for other than television. The
sta-ndards for which the subject articles are manufactured, in this case MPEG-2
and MPEG-4, are widely used as television signal standards. Further the
multiplexers are based in compliance with DVB standards (European Cable TV
staldards or ITU-T J standards(American Cable fi standards). Hence, it appears
that the "multiplexers" mentioned in EN 85.17 does not apply to tJ:e multiplexers
that are the subject of investigation here. As mentioned above, digital signals,
whether for telecommunications or for television, are encoded to a format best
suited for the type of data being tralsmitted. The formats used to encode and
subsequently multiplex a sigrral are distinct by each industry. It has been
established at discussions at para 9.2. above, that MPEG-2 (or MPEG-4)formatting
is particular to cable television. Therefore, a multiplexer recelvlng, comblalag
and transmitting sigaals in accordaace with MPEG-2 aad other knowa
televisioa formats, in furtheraace of the ultlmate traasmlssioa to e receiver
and television, ehould remein claeeilled ln headlag 8528, as per the
erclusiou ln heading 8517. The saae aaalyels applles with respect to the
other DHE like encodere aad Modulatore etc.

12.2.5,3. Lastly, the text explicitly lists transmitters and receivers as"related line
equipment" of heading 8517. Whereas the E:Ns to headings 8525and 8528 a-1so

list "transmitters for . . .television" and "receivers of television broadcasts."

L2,2,5,4, Goods of headings 8517 and 8525 or 8528 may transmit or receive by
line (a cable). Goods of the headings might be a transmitter or receiver or
multiplexer or other equipment on the line. Goods of the headings may transmit or
receive digital data. The crucial dillereuce is whether the data transmitted or
received by the device in question is foraetted for and uaderstood as beiag
"for television" and if so, the device cannot, by the terms of heading 8517,
be classified there. These articles are transmittlng or receiviag in the same
manner as they would for purposea of heading 8517, however the difference
is that with respect to the specific goods in question (covered under the
subject noticel, the traasmitting or recelving is for television as confirmed
by the standards to whlch they are conplylng le. DVB standarde (European
Cable TV standards or ITU-T J staldards (American Cable TV standards), ald
therefore they cannot be classified in heading 8517.

13. MIS-CLASSIFICATION TO AVAIL EKEMPTION FROM BCD BY WAYOF
WRONG DECLIIRA'TION OF THE NATURT OF THE GOODS:
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12.2.5,5. The data that will pass through the encoders, multiplexers, modulators
etc. is televisiorr programming received from Betelllte fortelevlsion vlewing. It
will ultimately be transmitted to subscribers homes, and watched, in the vast
majority of cases, on their television. Therefore, by application of GRI I the
subject goods appear to be classilied under heading a52871OO as "Receptlon
apparatus for television".

13.1 As per the discussions on the merits of the goods vis-a-vis the functionality
of the same, it appears that the goods were deliberately misclassified by GTPL



under CTH 8517 mealt for 'Telecommunication equipment'. The functionality of
the various components has been discussed hereinabove.

13.2. Further, from the investigations, it is apparent that while the Digital
Headend Equipments were rightly classifiable under CTII 85287 100, GTPL have
claimed wrong classification under CTH 85 17 meant for telecommunication" It
appea-rs that GTPL being aware of the fact that duty incidence on goods falling
under CTH 8528 being higher, wilfully misclassified consignments of impugned
goods under CTH 85. 17 in order to avail 'NIL' rate of BCD. In his statement dated
22.03.2018, Shri Subrata Bhattacharya, Vice-President-Technolory, GTPL stated
that the Digital Headend Equipments imported by their firm was to be used to
provide only Digital Cable TV Services to their customers. He a-1so accepted that
the same were reception apparatus for televisions meant for digitalisaion of
Analogue sigrrals for providing Digital Cable TV Services and were based on
various DVB Standards. In view of the admittalce in his statement recorded under
SectionlO8 of the Customs Act, 1962, the mis-classification of these equipment as
'Telecom apparatus' appears deliberate and made with a malafrde intent to evade
payrnent of applicable customs duty. Therefore, it appears that provisions related
to extended period beyond the normal period two years is squarely invocable in
this case to demand differential Customs duty in terms of Section 28(4) of the
Customs Act, 1962.

13.3 Further, it appears that GTPL have knowingly mis-classified the goods under
the CTH 8517 meant for telecom equipments even though they were well aware
tJ:at the equipments were basically used for MPEG-2 & MPEG-4 signal
compression and tralsmission ald were not telecommunication equipments, and
it was just a modus to claim benefit of NIL BCD.

13.4 Further from the invoices recovered during the search of the premises of M/s
Thomson Video Networks India Rrt. Ltd. (now part of Harmonic Inc.), it was
apparent that the CTH of invoices were mentioned as 8528 in 201 1 but would
have been changed over time to suit the needs and requirements of their
customers.

14.0. PROVISIONS OF LAW CITED IN THIS NOTICE:
(i) Section 17 of the Customs Act, 1962.

(ii) Section 18 of the Customs Act,7962.

(iii) Section 1 I 1 (m) of the Customs Act, 7962.

(iv) Section 112 of the Customs Acr, 7962

(v) Section 28AA (1) of tlte Customs Act,7962

(vi) Section 1 14A of the Customs Act, 1962.

(vii) Section 28(4) of the Customs Act,7962.

1 5. 1 OBLIGATIOITS T'NDER SELF-ASSESSMENT

Section 17 of the Customs Acl, 7962, was substituted with effect
from08.04.201 1 introducing self-assessment of goods imported by the importers.
Accordingly, the impugned goods were self-assessed by $TPL and B/Es were filed
wherein the wrong CTHs/CETHs were declared and ineligible 'Nil' rate of BCD
were claimed for the goods discussed hereinabove. Under the self-assessment
procedure, it is obligatory on the part of importers to declare all the particulars
such as description of the goods, CTHs/CETHs for applicable rate of duties
correctly. Therefore, by not declaring the true and correct facts, at the time of
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import and subsequent to the clearance of the self-assessed imported goods before
the Customs department, GTPL appear to have indulged in mis-classification and
suppression of facts with intent to evade pa5rment of applicable Custom duties. It
therefore appears that GTPL have, knowingly and deliberately, suppressed the
actual functions and use of the goods to consequently wrongly classify the Digital
Headend Equipments under CTH8517 to avajl 'nil' basic duty that is not
applicable to the said goods.

15.2 DEMAND II{VOKING EXTENDED PERIOD

As discussed in para 14 hereinabove, GTPL being fuIly aware of the fact
that the imported goods were meant for transmission and reception of broadcast
sigrrals for Television (more specifrcally CA'IV) meant for Cable TV operators, still
chose to classiff under different CTHs at time of import in order to avail T,IIL'BCD.
In view of the wilh:l suppression of actual description of goods, subsequent mis-
classification, efforts to hide and concea-l the function and use of the goods and
evasion of payment of appropriate Customs duty, the extended period provision
under Section 28$l of tlle Customs Act, 7962 is invocable to demand the
differential duty from GTPL.

16. SUMMARY OF IIWESTIGATION:

From the foregolng dlscussions, it appeare that:-

i. GTPL had imported Digital Headend Fquipments and were misclassifuing them
under CTH 8517 meant for telecom equipment, thereby availing the benefit of 'NIL'
BCD. GTPL was involved in providing Cable TV services to their subscribers.

ii. Shri Subrata Bhattachaqra, Vice-President-Technolory, GTPL had accepted
that GTPL were Digital Cab1e TV Services providers to their subscribers. He also
accepted ttrat the Digital Headend Equipments were reception apparatus meant
for digitalisation of Analogue Cable TV Signals for providing Digital Cable TV
Serrrices and ttrat these Equipments were based on Digital Video Broadcasting
(DVB) Standards.

iii. The DHEs were equipments meant for receiving, combining ald transmitting
signals in accordance with MPEG-2 ald other known television formats, in
furtherance of the ultimate transmission to a receiver and television, and hence
should remain classified in heading 8528, as per the exclusion in heading 8517

It is a-lso pertinent to mention that Goods of the headings 8517 may
tralsmit or receive digital data but the crucial difference between goods
classi{iable between CTH 8528 or 8517, is whether the data transmitted or
received by t}re device in question is formatted for and understood as being "for
television" and if so, the device cannot, by the terms of heading 85172 be
classified there. The specific goods in question (covered under the subject notice),
is reception apparatus for television as conflrmed by Shri Subrata Bhattacharya
that the equipments imported by them were comp\ring with DVB standards, arrd
therefore they cannot be classified in heading 8517.

iv. Thus, it was apparent that while the Digital Headend Equipments were rightly
classifiable under CTH 85287100 as "Reception apparatus for television", GTPL
had wrongly claimed classification under CTH 8517 meant for telecommunication.
It appears that GTPL being aware of the fact that duty incldence on goods falling
under CTH 8528 being higher, wilfully mis classified consignments of impugned
goods under C'TH 85. 17 in order to avail "NIL- BCD.
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v. In view of the wilfut mis-statement and suppression of facts with regards to the
correct nature and function of the goods and subsequent classifrcation cleared
under Bills of Entry mentioned in Annexure A and B to this SCN, the provisions
relating to extended period are invokable to demand duty beyond the normal
period of two years in terms of Section 28(4) of the Customs Act, 7962.

rri. Also, the Customs duties totaling to Rs. 6,54,34Ol- (Rupees Six Lakh, Fifty
Four Thousand Three Hundred Forty onlyl, short paid in respect of the BilI of
Entry no. 9849597 dated 15.04.2013, appears to be recoverable under the
provisions of Section 28(4) of the Customs Act, 1962, along witJ: interest under the
provisions of the Section 28AA, ibid.

vii. Further, the Customs dut5r amounting to Rs. 2,OO,3LrO47l. (Rupees Two
Crore, Thirty One Thousaad, and Forty Seven oalyl for the impugned goods

imported by them under the Bill of Entry no. 7959288 dated 26.72.2076 and
provisionally assessed under CTI 85299090 /85287390 by the Ahmedabad
Commissionerate, appears to be payable under the provisions of Section 28(4)of
the Customs Act, 1962.

viii, GTPL also appear to have rendered the impugned goods las detailed in
Aanexure A & B to this SCNI with total CIF value totaling Re. 7,34,91,929l -

(Rupees Sevea Crote, Thirty Four Lakh, Niaet5r Oae Thousaad, Niae Hundred
and TVeaty Nine onlyl (comprising of assessable value of Rs.54,54,000/- on the
goods on which duty was short paid as mentioned in Annexure - A and assessable
value of Rs. 6,80,37,929/- on the goods which were assessed provisionally as

mentioned in Annexure-B) liable to conliscation under Section 1 1 1(m) of the
Customs Act, 7962. Consequently they also appear to have rendered themselves
liable to penalty under Section ll2lal and,/or Section 114A of the Customs Act,
1962, in relation to the said goods;

17. In view of the above, Show Cause Notice No. DRI/MZU /d/INT-38/2018 dated
06.04.20f 8 issued to M/s. GTPL Hathway Ltd. calling them to show cause to the
Pr. Commissioner of Customs, Ahmedabad as to why:

i) The impugned goods imported by them under the Bills of Entry, as detailed in
the Annexure- A of the SCN should not be held as correcfly classifiable under CTI
85287100 and Customs duties, as detailed in Annexure A to SCN amounting to
Rs.
6,54,3401- (Rupees Six Lakh Fifty Four Thousand Three Hundred Forty only),
should not be demalded and recovered under the provisions of Section 28$l of
the Customs Act, L962 along with interest under Section 28AA of the Customs
Act, 1962l'

iii) The impugrred imported goods with a tota.l assessable value of Rs.54,54,000/-
(Rupees Fifty Four Lakh Fifty Four Thousand only) in respect of Bill of Entry as
mentioned in 'Anne>mre - A' of the Show Cause Notice should not be held liable for
confiscation under section 1 1 1(m) of the Customs Act, 1962;

iv) The impugrred goods imported by them under the Bill of Entry no.7959288
dated 26.72.2016 as detailed in the Annexure- B of the Show Cause Noticee ald
provisionally assessed under CTI 85299090 185287390, should not be held as
correctly classiliable under CTI 85287100 and the said provisionaJly assessed Bil1s
ofEntry should not be hnalised under sectionl8 ibid under the CTI 85287f00.

V) The Customs dut5r amounting to Rs. 2,OO,37,O47 /- (Rupees Two Crore Thirty
One Thousand Forty Seven only) paid for the impugned goods imported under the
Bill of Entry no.7959288 d,ated, 26.12.2O16and as detailed in the Annexure- B
and provisionally assessed under CTI85299O9O 1A52A7390, should not be
adjusted towards applicable customs duty at the time of frnalisation of Bills of
Entry under the CTI 85287f00;
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vi) The impugned goods imported by under the Bill of Entry, as detailed in the
Annexure- B of the Show Cause Notice having assessable va"lue of Rs.
6,80,37,929 /- Rs. Six Crore, Eighty Lakh, Thirty Seven Thousand, Nine Hundred
and Twenty Nine Only) should not be held liable for confiscation under section
1 1 1(m) of the Customs Act, 7962;

vii) Penalty should not be imposed on them in terms of section 112(a) or 114Aof
the Customs Act, 1962.

18. Writtea submissloa: Advocate of M/s. GTPL Hathway Limited Iiled their
reply to SCN wide letter dated L6.LO.2O2LA whereia they iateralia submitted
as under.

18.1 That the imported goods, namely, "DiBitaI Headend Equipment" (hereinafter
referred to as "DHE"), which have been classified by them under Heading 8517,
Sub Heading 85176990 ofthe Customs Tariff and the Revenue's case, however, is
that such goods were mis-classified by them, because they merit ciassification
under Heading 8528 of the Customs Tariff where Basic Customs Duty was aJso

chargeable; that Basic customs duty for goods of heading 8517 had been "Nil",
and therefore it is alleged that they have misclassified the above goods under
heading 8517 so as to avail unlawful benefit of nil rate of basic duty; and on this
basis tlre above referred amounts of Rs.6,54,34O/- ald Rs.2,0O,31,O47 /- are
proposed to be demanded and recovered as basic customs duty on all the imports
of DHE made by them;

18.2 That the basis of the show cause notice that DHE merit classification under
heading 8528 of the Tariff is incorrect alld unjustified; that allegation of
misclassification and further aJlegation of seeking to classifr DHE under heading
8517 for availing nil rate of basic custom duty are also incorrect and unjustified;
that they emphasised that Heading 8517, SH 85176990 is the most appropriate
classilication for the goods imported by them, namely, DHE; and therefore all tlee
proposals levelled against them in this show cause notice deserve to be dropped;
that they deny that the goods in question merit classification under Heading 8528
of the Tariff as suggested by the Revenue;

It.4 That it is an admitted position of fact that t}re above goods, namely, DHE
were accepted ald assessed as classiliable under C.H.8517699O by the proper
Custom Ofiicers until December, 2076; and therefore assessment of all imports
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1E.3 That in ttre show cause notice, the goods imported them are broadly
considered and classilied as "digita-l headend equipment", but at various places in
the show cause notice, the individual products imported by us are also referred to;
though all such individual products imported by them are considered as DHE for
broad classification; that such individual products imported by us are in the
nature of Modulators, Encoders, Decoders, Multiplexers, Scramblers, IRD
(lntegrated Receiver Decoder) etc. However, all such individua.l products are
admittedly in the nature of interconnected components intended to contribute
together to a clearly defined function, namely, transmission or reception of data,
and apparatus for communication in a wireless network, and therefore all of them
i.e. "the whole" are to be classified in the heading appropriate to such clearly
defined function; that by virtue of Note No.4 of Section XVI of the Customs Tariff,
such individual components are not to be classified separately or individually, but
they are a.11 to be classified as "the whole" falling under one heading appropriate to
that function; which is the legal position accepted by the Revenue also at para
12.1.1 of the show cause notice.



made prior thereto have been linally made by such proper Custom OIlicers under
the above referred classification which attracts nil rate of basic custom duty; that
now a dispute of classification is raised in respect of aI1 importers of DHE, and not
only in their case, as is observed in the very beginning of the present show cause
notice; that a perusal of the show cause notice shows that various documents and
also statements recorded by DRI officers have been relied upon for the purpose of
raising the dispute of classification; tJrat certain information selectively taken from
certain Websites has a.lso been referred to in the show cause notice in respect of
certain technical issues; that among other documents, a statemeDt of one Shn Ajit
Limaye being the Sa-les Director of M/s. Thomson Video Networks India Ltd. is
also relied upon by the Revenue for suggesting that he confirmed that Headend
equipments supplied by M/s. Thomson, France, and one another company could
not be classilied as Telecommunication Equipments; that the veracity,
truthfullness and reliableness of such details including the statements of various
persons and Shri Ajit Limaye are however not established in this case; and
therefore further enquiry and probe into such evidence including the statements of
various persons recorded by the DRI ollicers (including Shri Ajit Limaye) would be

necessary in this proceedings; that they shall addreee the iseue of such probe
and eaqulty, iacluding crosg examiratioa of relevaat witrressea, at arr

appropriate stage lo this proceedlngs.

18.5 That the main issue raised by the Revenue is that DHE were rightly
classifiable under S.H.85287100 as "Reception Apparatus for Television", and that
they have wrongly claimed classif cation under Heading 8517 meant for
Telecommunication, however, it is noteworthy that the goods in question fall
under Heading 8517 is not ruled out by the Revenue; but, on the contrary, it is
accepted by the Revenue in the show cause notice itself that the goods in question
were classifiable by the description of goods under Heading 85 17 of the Tariff; but
since this heading is for the goods 'other than transmission or reception
apparatus of heading 8443,8525,8527 or 8528", the Revenue's case is that DHE
would stand excluded by virtue of the above referred exclusion for goods of
Heading 8528, though DHE were in the nature of apparatus for t}le transmission
or reception of data for communication in a wireless network; that in this regard,
para 12.2.5.4 of the show cause notice may be referred to, wherein the Revenue
has accepted that goods of heading 8517 may transmit or receive by line (a cable),
the goods of heading 8517 might be a tralsmitter or receiver or multiplexer or
other equipment on the line; the goods of Heading 8517 may transmit or receive
digital data; but the crucial difference is whether tJ:e data transmitted or received
by the device in question is formatted for ald understood as being "for television",
and if so, the device cannot, by terms of Heading 8517, be classified there; that a
reference may also be made to para 12.2.5.2 of the show cause notice wherein a.lso

it is recorded that a multiplexer receiving, combining and transmitting sigrtals in
accordance with MPEG-2 and other known-television formats, in furtheralce of
the ultimate traasmission to a receiver and television, should remain classified in
Heading 8528, as per the exclusion in Heading 8517; that the same principle is
sought to be applied by the Revenue with respect to other DHE like Encoders,
Modulators etc. a1so; that therefore, question arising in this case is whether the
goods in question i.e. DHE were in the nature of transmission or reception
apparatus as contemplated under Heading 8528; because if DHE was in the
nature of transmission or reception apparatus of Heading 8528, then these goods

are excluded from Heading 8517 of the Tariff for classification; t}at but if these
goods were not in the nature of transmission or reception apparatus of Heading
8528, then they would merit classifrcation under Heading 8517 only; that
therefore they submit that it is a crucial fact to be borne in mind that DHE are

accepted by the Revenue also to be apparatus for the transmission or reception of
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data for communication in a wireless network, but still they are suggested to be
goods not classifiable under Heading 85i7 of the Tariff, because such
tralsmission or reception apparatus are excluded from this heading if they were
covered under Heading 8528 of the Tariff. In this view of the matter, the scope of
both these competing headings may be considered in detail, arld it a-1so be
considered whether the goods in question were actually transmission or reception
apparatus of Heading 8528 as alleged by the Revenue, or not;

18.6 Burden of Classification: That there is a twin burden on the Revenue in a
case involving dispute of classification; that when there were two competing Tariff
entries, the Revenue is required to not only establish inapplicability of one of the
two rival tariff entries, but the Revenue is also required to establish positive
applicability of one of the classifrcations; that principle stands settled by virtue of
various decisions in cases like Aravali Forgings Ltd. V/s. Collector of Centra.l
Excise, Jaipur, reported in 7994 (70) ELT 693, Indrol Lubrica:nts and Specialities
Ltd. Vls. CCE, Calcutta reported in 1996 (83) ELT 432, and the like and therefore,
in the present case al.so, the Revenue is under the obligation of establishing with
evidence that Heading 8517 was not the proper and correct classification for DHE
though this classification has been accepted by the proper Custom ollicers till
December, 2076, and a-1so that Heading 8528 of the Tariff was the most
appropriate ciassification for DHE imported by us. But when the show cause
notice is considered fully, it is apparent therefrom that no reliable and cogent
evidence is brought on record by the Revenue for establishing that DHE were not
classifiable under Heading 8517 of the Tariff, and that Heading 8528 was the most
appropriate classification for these goods; that except referring to certain selected
information from of a few websites, the Revenue has not brought on record any
evidence for establishing that DHE were in the nature of " Reception Appatatus for
Television" as precisely alleged at pa:a 72.2.5.5 of the show cause notice; that it is
also not established by the Revenue that aly "apparafus for transmission or
reception for telecommunication" were in the nature of "reception apparatus for
television" arrd hence most appropriately classifiable under S.H.85287100; that
when the above two rival headings, namely, 8517 and 8528 are considered, it
becomes clear that arly apparatus for telecommunication are most appropriately
covered under Heading 8577, and this is the clarifrcation coming out from the
Explanatory Notes under Heading 8517 of Harmonious System of Nomenclature
(HSN) also; that apparatus for the transmission or reception of speech or other
sounds, images or data between two points by variation an electric current or
optica.l wave flowing in a wired network or by electro-magnetic waves in a wireless
network are most appropriately covered under Heading 8517 of the Tariff that they
a.lso emphasise that the networks, which may be interconnected, include
telephony, telegraphy, radio-telephony, radio telegraphy, local and wide area
networks also; that communication apparatus like multiplexers ald related line
equipment are covered under heading 8517 as communication apparatus, ald
therefore such apparatus cannot be classified under heading 8528 of the Tariff;
that DHE imported by ttrem are not in the nature of "Television Reception
Apparatus", ald therefore the Revenue's case that they were covered under
heading 8528 of the Tariff is without any merit and justification; that they
elaborated function of DHE and stated that DHE that are goods in the nature of
apparatus used for reception and conversion of data; that it is a-1so clear that
Encoders, Decoders and Multiplexers are used in Digital Headends/Gateways,
which are used for digitalization of Analogue signals; that however, digitalization
is a process where the sigaals are transmltted ln digital format (i.e. MPEG-
2II/trPEG-4, aad the likef; that for such trausmission, deta communication
equipment required are encoders, modulators, multiplexers, Router,
Gateways etc; and it is this equipment which take signals from one network
and convert, regenerate aad stream them for being delivered to another
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network, This way, the equlpmeat take signals, convert them from Analogue
to Digital format, regencrate digital data aad ma&e Buch data ready for IP
network (Information Protocol Network); that upoa couversion when the
signal is made ready, it is delivered to Locd Area Network (LAN), and Wide
Area Network (WAN) over telccom network, broadband, content delivery
network and fibre optic network; thus, the use and actua-l function of the
apparatus is receiving data from satellites, the data being voice, video (MPEG or
motion pictures or group of motion pictures), images or any other information; and
dispatching such data to a separate a-nd different tJrpe of Content Delivery Network
(cDN).

18.7 That it is specifically explained under Part(G) of Explanatory Notes of
Heading 85.17 of HSN that apparatus for transmission or reception of data within
communication networks were covered under that classification; that it is further
clarifred that communication networks may be configured as Local Area Networks
(LAN), Metropolitan Area Networks (MAN) ard Wide Area Networks (WAN), whether
proprietary or open architecture; that it is thus also clear that apparatus allowing
for the connection to a communication network in the nature of LAN or WANare
specifica-lly covered under heading 8517; and therefore also, it is clear that the
goods in question i.e. DHE are specificaJly covered under Heading 8517 as
apparatus for communication in a network;

"32. Telecommunication i.s aU about transfering information from one location to
another. This includes telephone conuersations, teleui.sinn signals, computer files
and other tgpes of data. To transfer the informatio4 gou need a channel betu-nen
the tuo locatiorls. Thb mag be a uire pair, radio signal. optical jibre, etc.".

Thus, the Constitution Bench of the highest Court of the Land has held
that telecommunication includes television sigtrals artd other types of data, and
that you need a channel between the two locations to transfer information, and
telecommunication is all about transferring information from one location to
another; that the general Explanatory Notes under Heading 851 7 of HSN also
clarifies the same position, that apparatus for the transmission of data between
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18.E That any apparatus in tJ.e nature of "telecommunication equipment" is
classifrable under Heading 8517 of the Tariff. This is the case of the Revenue also;
that but, it is suggested in the show cause notice that Head-end equipment
imported by us could not be classified as "Telecommunication Equipments", and
on this basis, the goods in question are proposed to be excluded from Heading
8517; that in this regard, they may refer to para 8.1(v) of the show cause notice
wherein, on the basis of statement of Shri Ajit Limaye of M/s.Thomson Video
Networks India Rrt. Ltd., it is suggested that Headend equipment supplied to them
were based on DVB (Digital Video Broadcasting) standards and hence could not be
classifred as telecommunication equipment; that in the following para 8.2 of the
show cause notice also, it is suggested that inference from the statement of Shri
Ajit Limaye was that Headend equipment supplied to us being based on DVB
standards, and hence could not be classified as Telecommunication Equipments;
that it it is an admitted fact that "Telecommunication Equipment" merit
classification only under Heading 8517 of the Tariff, but the goods imported by us
are allegedly not telecommunication equipments, and therefore not classiliable
under Heading 8517; therefore, the crucial issue arising in this case is, what is
telecommunication equipment?; that the answer is given by a Constitution Bench
of the Hon'ble Supreme Court in case of Bharat Sanchar Nigam Ltd. V/s. Reliance
Communications Ltd. reported in (2011) 1 Supreme Court Cases 394; that in para
32, the Honble Supreme Court has ret:rned the following frndings in this regard.



two points in a wired network or in a wireless network was covered under that
Heading; meaning thereby such telecommunication equipment are specifically
classified under that heading i.e. Heading 8517;

1E.9 That when telecommunication equipment specifically merit classilication
under Heading 8517, the core issue arising in this case is whether Headend
Equipment i.e. DHE are in the nature of telecommunication equipment, or not;
that in this regard, the Revenue has observed under para 12.1 titled "Analysis of
Merits of the Classification" that a Headend consists of a number of machines
combined together to perform a specific function. Note No.4 of Section XW of the
Customs Tariff is referred to for suggesting that classification of a Headend was
govemed by this statutory note, which provides that where a machine consists of
individual components intended to contribute together to a clearly defined
function covered by one ofthe headings under Chapter 84 or Chapter 85, then the
whole falls to be classilied under heading appropriate to that function; that it is
also suggested that tJ'e Headend is a combination of individua.l machines,
interconnected by electric cables, intended to contribute together to the clearly
defined function of "transmission apparatus for ......television, whetLrer or not
incorporating reception apparatus"; that thus it is the Revenue's case that Note
No.4 of Section XVI of the Customs Tariff is applicable for classifrcation of
Headend, because Headend is a combination of individual machines
interconnected by electric cables intended to contribute togetJeer to a clearly
defined function; that this is the Revenue's case, and they have no quarrel or
dispute about this proposition t}tat the Headend was a combination of individual
machines, interconnected by electric cables, intended to contribute togetler to a
clearly defrned function; that it is also the Revenue's case that Note No.4 of
Section XVI of the Customs Tarilf was applicable for classification of Headend and
accordingly the whole falls to be classified under Heading appropriate to the
clearly defrned function; and they have ao quarrel or dispute about thls
propositioa also; that only dispute ttrey have is in determining what was the
clearly defined function of the Headend, because tJre suggestion made by the
Revenue in para 12.7.1 of the show cause notice that the clearly defrned
functioned was "transmission apparatus for ... television, whether or not
incorporating reception apparatus" is not correc| and they dispute aad disagree
sith the Reyenue's case that the Headend waa a traasmissioa apparatus for
television, whether or not incorporatlng reception apparatus; that they
submit that the clearly defined function of the Headend is as telecommunication
equipment i.e. the apparatus for communication in wireless network like Local
Area Networks (L,AN) and Wide Area Networks (WAN); that such clearly delined
functions are specifically referred to at general Explanatory Notes under Heading
85.17 of HSN and a-lso under Part(G) of Explanatory Notes under the same
heading of HSN;

18,1O That in view of the above, they submit that the clearly defined function of
the Headend is not that of "transmission apparatus for television", but the clearly
defined function of the Headend is that of a Data Communication Equipment i.e. a
telecommunication eouipment: that the Hon'ble Supreme Court has held what
was "telecommunication", and the function of Headend i.e. DHE imported by them
is as defined by the Hon'ble Supreme Court i.e. transferring information from one
location to another; that technica.l method used for performing such function as a
telecommunication equipment in DHE is undoubtedly those clarified and
described under general Explanatory Notes under Heading 85.17 ofHSN, and also
under Part(G) of Heading 8517 of this Nomenclature; that individual components
that form the whole i.e. DHE or a Headend are also those which are specifically
referred to ald included in the group of communication apparatus under Heading
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85.17 of HSN; that thee alalysis made by the Revenue about the individual
components of Headend and also functions performed by Headend a-iso establish
that the Headend or a telecoomunlcatloa equlpnctrt is specifica-1ly covered
under Heading 8517; that they submit that Heading 8517 is the most specific
classification for Headend, which is a telecommualcatlon equipment, in the
nature of a combination of individual components as contemplated under Note
No.4 of Section XVI of the Customs Tariff; that the the classification of the goods
imported by us under Heading 8517, Sub Heading 85176990 has been perfectly
legal and va-lid, and therefore the proposal to change this classification to Heading
8528 of the Customs Tariff does not hold any water; that the proposal to change
the classilication levelled by the Revenue in tl:e show cause notice therefore
deserves to be vacated at once along with other proposals in respect of demand of
duty, interest, penalty and confiscation of the imported goods.

18.11 That Revenue has not raised any serious dispute about the true nature of
the goods imported by us i.e. DHE; that the Revenue has also accepted that they
are an apparatus or equipment for transmission or reception of voice, images or
other data; and the Revenue has also not raised Erny serious dispute about the fact
that DHE were apparatus for communication in a wireless network such as Local
or Wide Area Network; that only case made out by the Revenue is that if
transmission or reception was of voice, image or other data but such transmission
or reception is "for television", then t}re apparatus is excluded from Heading 8517
in view of the terms of that Heading; and such goods would be classified as
"reception apparatus for television", under S.H.85287100; that at para 12.2.5.4 ol
the show cause notice, it is specifically suggested that the crucial difference
between Heading No.8517 on one hand and Heading No.8528 on the other hand
was about the data transmitted or received by the equipment; and if the data
transmitted or received was formatted for and understood as being "for teievision",
then the device cannot be classified under heading 8517; that on this basis, it is
specifically suggested at para L2.2.5.5 that data that would pass through the
encoders, multiplexers, modulators etc. was television programming received from
satellite for television viewing; and ultimately the data would be transmitted to
subscribers' homes, and watched on their television. Therefore, allegedly, the
goods in question are classifiable as "reception apparatus for television" under the
above referred S.H.No.85287100; that in view this case made by the Revenue, it is
crucia-l and relevant to consider which equipment or apparatus were in the nafure
of "reception apparatus for television", because only such equipment are excluded
from classification of heading 8517, and merit classiication under heading 8528
of the Tariff, however, they subtnit that DHE or the Headead imported by
them are not in the aature of 'receptioo apparatus for television", and
therefore the Revenue's case for classification of the imported goods under S.H.
No.852871O0 is without any justification and without any merit; that Heading
8528 of the Customs Tariff is parimateria (i.e. absolutely similar to) Heading 8528
of HSN; that Heading 8528 of our Customs Tariff, Heading 85.28 of HSN also
includes two broad classes or groups ofgoods, namely, (i) Monitors and Projectors,
not incorporating television reception apparatus, and (ii) reception apparatus for
television, whether or not incorporating radio-broadcast receivers or sound or
video recording or reproducing apparatus; tJ:at since these two Headings are pari-
materia, the Explanatory Notes under Heading 8528 of HSN are very relevant for
understalding the scope and coverage of classification under heading 8528.

18.12 That the clarification and explanation r:nder Part (D) of Notes under
Heading 85.28 of HSN that this group includes apparatus in the nature of
television receivers and receivers of television broadcasts is in line with the
scheme of Section S.H.85287100 of the Customs Tariff; that it is clear that only
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the apparatus for the end user falls for classification under this part of Heading
8528 of the Customs Tariff, ald not the apparatus for transmission of reception of
data ald apparatus for communication in a wired or wireless network; that

Reception apparatus for television, whether or not incorporating radio
broadcast receivers or sound or video recording or reproducing apptrratus are the
goods under Heading 8528, which is broadly divided into two parts; that the first
is classified under S.H.No.85287100, with the description, namely, 'Not designed
to incorporate a video display or screen"; that the second part is meant for
television sets of various screen size and also LCD and other television receivers;
that Colour and black & white, both varieties of television receivers are included in
the second part as is clear from S.H.No.852872 to 85287219 of t}te Customs
Tariff; that when the second group of goods covered under Heading 8528 of the
Customs Tariff is considered comprehensively i.e. all the sub headings from S.H.
85287100 to S.H.85287390 are considered togetJrer, a clear picture tJ:at emerges
is that the goods covered here are reception apparatus for tl:e end use i.e. for
actual viewing or watching; that the case of the Revenue is to classifu the DHE
under SH 85287100, but this classification is also only for individual apparatus
used for televisions; that a Circular No.52/2011-Cus. dated l1 November,2011
issued by the Government of India for clarifying the scope of S.H. 852871O0 of the
Customs Tariff; that Classification of apparatus like TV T\rners is held under
Customs Tariff item 85287100 under this circular, on the basis that Customs
Tariff item 85287100 was for device that provides the television function through
the reception of broadcast signal from television station and conversion in to audio
and video information of tJle broadcast signal enabling television broadcasts to be
viewed on the screen; that this clarification also shows that SH 852871O0 is a
classification for equipment/apparatus meant for direct viewing on the screen;
that in view of t}te above, they submit that DHE which is an apparatus consisting
of severa-l individual components interconnected to one another, and intended to
contribute together to a clearly defined function as a telecommuaication
equipment is not in the nature of "reception apparatus for television"; and
ttrerefore these goods, namely, DHE do not merit classification under Heading
8528 of the Tarilf; that SH 85287100 suggested by the Revenue for classilication
of DHE is not for an apparatus consisting of several individual components like
encoders, decoders, multiplexers, IRD etc. when all such individual components
are interconnected for performing function of a telecommunication equipment;
that sub Heading 85287100 of the Tariff is only for apparatus like TV Tirners
which provide the television function through the reception of broadcast signal
from television station a.rrd conversion in audio-video information of the broadcast
signal enabling TV broadcasts to be viewed on the screen; that DHE is not al
apparatus of that nature because DHE as a whole (and even the individual
components that are interconnected resulting in the whole, namely, DHE) is not
capable of providing the television function through the reception of broadcast
signal from television station and conversion into audio-video information of the
broadcast signal enabling television broadcasts to be viewed on the screen; that in
view ofthe above referred scope of Heading 8528, S.H. 85287100, DHE cannot be
classilied thereunder; that DHE is not apparatus that provide the television
function, and DHE is not an apparatus for conversion of broadcast signal into
audio and video information enabling television broadcasts to be viewed on the
screen; that the goods lmported by them dlow the reception, conversioa ead
transmission of speech or other aoutlda, funegea, slthln a aetwork; that DHE
is an apparatus in the nature of telecommunication equipment, and therefore not
classifiable under Sub Heading No. 8528710O as suggested by the Revenue.

18.13 That tlee entire case of the Revenue is that the trarsmission or reception
apparatus of Heading 8528 (and also Heading 8443, 8523 and 8527) are excluded
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from the coverage of Heading 8517 in terms of the description and exclusion
under Heading 8517; and tJrerefore, even though these goods may transmit or
receive by line (a cable), even though these goods might be a transmitter or
receiver or multiplexer or other equipment on the line, even though these goods

may transmit or receive digital data; still however, they fall under S.H. 85287100
in view of exclusion of Heading 8528 from the classification of Heading 8517; that
there is a clear error in the Revenue's case, because DHE are not goods of Heading
No.8528 ald therefore they are not excluded from scope and coverage of Heading
8517 of the Tariff; that admittedly, Headings 8517 and 8528 of t}te Customs Tariff
are absoluteiy similar to respectively Headings 85.17 and 85.28 of HSN and
Transmission or reception apparatus of Heading 8443, 8525, 8527 ar,d 8528 are
excluded from Heading 85.17 ofHSN also. But the Notes under both the heading
Nos. 8517 and 8528 of HSN establish that DHE was not in the nature of
"reception apparatus for television" as contemplated under Heading No.85.28 of
HSN; and therefore it a-lso stands established that DHE is not excluded from
Heading 85.17 of the Customs Tariff Thus, the whole case of the Revenue that
DHE being in the nature of reception apparatus for television was excluded from
Heading No.8517 is ex-facie erroneous and incorrect;

18.14 That they have explained their case for classification of the goods imported
by them under Heading 8517 hereinabove, and we have also explained how the
Revenueh case for classification of such goods under Heading 8528 is
unsustainable in facts as well as in law, however, without prejudice to our
submissions and explanation put forth hereinabove, they request for complying
with the principles of natural justice in this adjudication proceedings; that they
would like to cross examine these two persons whose statements are heavily relied
upon by the Revenue in the show cause notice, and inferences adverse to them
have also been drawn by the Revenue on the basis of the statements of these two
persons; that they cited the decision of Hon'ble Delhi High Court has held in case

of Lachhman Das Tobacco Dealers V/s UOI reported in 1978 (21 E.LT (J500) and
Bata Shoe Co. F/t. Ltd. V/s UOI reported in 1978 (2) ELT (5O1) decision of
Honble Gujarat High Court in case of Arunodaya Mills Ltd. V/s UOI reported in
1985 (21) ELT 390 (Guj.) ,Wafker Anjaria and Sons Frt. Ltd. V/s Collector reported
in 1987 (28) ELT 425 and Hindalco Industries Ltd. V/s Collector reported in1999
(31) RLT 147, Nico Extrusions Private Limited - 2OO9 (2481 ELT 497 , Harika Resim
P. Ltd. 2010 (253) ELT 108, Khandelwal Enterprises - 1983 (13) ELT 1258, Arya
Abhushan Bhandar - 2OO2 (1431 ELT 25 (SC), F.M. Potia - 2000 1126l ELT 1O7

(Bom.), Narendra Chandradas - 20OO (125) ELT 269 (Gau.) and Nagraj Valchand
Jain - 2000 (123) ELT 50 (Bom.) and stated that in the present case a1so, as

aJoresaid, statements of Shri Ajit Limaye and Shri Subrata Bhattachar5ra are

specifically relied upon in the show cause notice, and inferences adverse to us are

also sought to be drawn on the basis of statements of Shri Ajit Limaye and Shri
Subrata Bhattacharya ald therefore, their for opportunity of cross examination of
the above referred tq/o witnesses is a-lso in accordance with the statutory provision
of Section 138B of the Customs Act.

1E.15 That the goods are imported by them for last several years, ald also by
various importers located all over the country; that the goods in question a-re

classified under Heading 8517 all throughout the counfir, and proper Custom
Oflicers in charge of various Customs Stations have assessed such goods, namely,
DHE to custom duties under Heading 8517 without raising any objection about
classifrcation and applicable rate of duty; that it is only because of the
investigation commenced by DRI authorities by the middle of year 2076 that the
importers of such goods have been compelled to deposit duties as applicable to
goods classifiable under Heading 8528, though such duties are deposited under
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protest or by way of provisional assessment. But the fact remains that such goods
are accepted by even Custom oflicers as classiliable under Heading 8517 of the
Tariff and therefore the proposal now made to change mode of assessment with
past effect is itlega-l and unjustified; that any chalge in mode of assessment is
permissible only for cogent reasons, and that too with prospective effect; that
therefore they submit that the proposals levelled in tJ:e show cause notice being
contrary to the settled practice of assessment all throughout the counEy, such
proposals deserve to be dropped for past imports and clearances;

18.16 That the goods covered under Bills of Entry listed at Annexure-"A" to the
show cause notice have been cleared for home consumption after the proper
Custom oflicers assessed the Bills of Entry finally; that the assessment of imports
covered under these Bills of Entry stand fully concluded, but such concluded
tralsactions are now sought to be reopened by invoking Sub Section (4) of Section
28 of the Customs Act, alleging suppression of facts by them; that this is an
impermissible and unauthorised action; that it is suggested at para 15.2 of the
show cause notice that they were fully aware that tJ:e imported goods were for
CATV meart for Cable TV Operators, but still they chose to classiff the goods
under Heading 8517 in order to avajl nil rate of basic customs duty; that but this
suggestion is wholly incorrect and unjustified, because they have been carrying a
genuine and bonalide belief that the goods imported by they were
telecommunication equipment and hence classifrable under Heading 8517 of the
Tariff; that they sti1l hold this belief and impression, because it arises out of the
fact that the goods imported by them are specilically covered under Explalatory
Notes under Heading 85.17 of HSN, and the Hon'ble Supreme Court has also held
that such goods were in the nature of telecommunication equipmen! that various
importers of similar goods located at various places in the country had been
importing and discharging custom duties on such goods under Heading 8517 of
the Tariff, and data of such imports has also been available on various Websites,
including the details published by the Customs Department ald therefore, they
have been carrying a genuine and bonafide impression that the goods imported by
us were chargeable to nil rate of duty as classiiiable under Heading 8517 of the
Tariff; that though DRI authorities have conducted a detailed investigation, no
evidence is brought on record by them to establish or even to suggest that they or
their executives were aware that the goods like DHE were classifiable under
Heading 8528 of the Customs Act but still however, they classifred the goods
under Heading 8517 for not paying basic custom duty thereon; therefore, the
suggestion made at para 15.2 of the show cause notice is without any basis arld
without any justification, and invocation of larger period of limitation on such
suggestion is al unauthorised action; that the the dispute reised by the Revenue
is about classification of the goods imported by us. Admittedly, these goods were
accepted by Custom ollicers as classiliable under Heading 8517 of the Tariff till
the commencement of the investigation by DRI; that the fact that proper Custom
olficers have accepted classification under Heading 8517 in past shows that the
present one is a case where any ordinary person of reasonable prudence could
hold and carry an impression that the goods attracted custom duties under
Heading 8517 of the TariII; that in cases of dispute about classification, no
malajide or ill-intention can be attributed to the assessee because classification is
a mixed question of facts and law; whereas interpretation of a Tariff heading/Sub
Heading is a pure question of law; that they relied on decision of Commissioner
V/s. Ishaan Research Lab (P.) Ltd. 2OOg (2301 ELT 7,, Shahnaz Ayurvedics2oo4
(173) ELT 337 Haryana Roadways Engineering Corporation Ltd. 2OOl (13U ELT
662 and Wipro Ltd. 2OOS 11791 ELT 211, whesela it is held by the Hon'ble
Courts that larger period of limitation cannot be invoked against arr assessee when
the dispute was about classification of goods;

Page 39 of 60



18.17 That the proposal to impose penaJties on them is also liabIe to be
withdrawn, because there is no violation committed by us as contemplated under
Section 112(a) or 114Aof the Customs Act in this case; that in support of t]1e

above submission, reliance is also placed on the following judgements:
i) Liladhar Pasoo Forwarders Rrt. Ltd. V/s. CC, Mumbai 2OOO l|22l ELT

737 ffn.l
ii) Arokiaraj V/s. CC, Chennai, 2004 (168) ELT 336 (Tri.-Chennai)

iii) Ravish Kamath V/s. CC, Bangalore 2OO9 1234\ ELT 238 (Kar.)

[Maintained in 2016 (338) ELT A26 (SC)]

18.18 That tJ:e proposal to recover interest under Section 28AA of the Act is a-1so

not sustainable; that the goods covered under the Bills of Entry at Annexure-"A" to
the show cause notice have been a.llowed to be cleared for home consumption by
proper Custom ollicers after finally assessing duties thereon; tJaat these goods

have never been seized nor released provisionally; that when goods have never
been seized nor provisionally released, such goods cannot be confiscated
notionally; that in case of Manjula Showa Ltd. 2OOB 12271 ELT 330, the Appellate
Tribunal has held that goods cannot be confiscated nor could any condition of
redemption fine be imposed when there was no seizure of any goods; that the
Larger Bench of the Tribunal in case of Shiv Kripa Ispat Rrt. Ltd. 2009 (235) ELT
623 has a-lso upheld this principle; that proposal for confiscation of the goods

imported by them covered under Bills of Entry fisted at Annexures-"A" and "B" to
the show cause notice is illegal and unjustified, and therefore this proposal may
also be withdrawn in the interest of justice.

18.19 That on ttre above premises, they submit that the main proposal to
classify/reclassify the goods imported by us under S.H. 85287100 is
unsustainable in facts as well as in law; and therefore this proposal may be

withdrawn; that classification of the goods imported by us deserves to be upheld
and confirmed under Heading 8517 of the Tariff, and they also request you to do
so in tlle interest of justice; that they a-lso request you to drop and withdraw
proposals for demanding and recovering custom duties of Rs.6,54,340/- and
Rs.2,00,31,047 l-, and also to drop and withdraw other proposals for imposing
penalty, charging interest and ordering confiscation of tJre goods imported by
them and request to finalise the assessment of Bills of Entry listed at Annexure-
"B" to the show cause notice under Heading 8517 of the Tariff, with consequential
restitution of amount previously deposited by us towards basic custom duty
because such duty has been "nil" for the goods meriting classification under
Heading 8517 of the Tariff;

19. Personal Hearlng: Personal Hearing in respect of Show Cause Notice dated
06.04.2018 was fixed on 30.O8.2024. Advocate of M/s. GTPL Hathway Ltd.
appeared for Personal Hearing on 3O.O8.2O24 wherein he submitted a copy of
written submission dated 29.08.2024 and reiterated the submission made
therein. The advocate in written submission dated 29.08.2024 has interalia
stated as under:

19.1 Whether in the facts of the preaent caee the extended Period of
limitatlon can be iavoked: That the Hon'ble Tribunal vide order dated
1,3.09.2023 remanded the matter for de-novo adjudication essentially for
considering the various altemative classifications and also to consider the
decisions of the Honble Supreme Court; that Hon'ble Tribunal while remanding
the matter a.lso held tl:at because various alternative classifications are possible
weightage to tJ:e fact that the disputed matter is of legal interpretation, alrd
therefore, the extended period of limitation cannot be invoked as per the setfled
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law should be kept in mind; that the Hon'ble Tribunal also held that if there is an
a.lternative classification which is not proposed in tJ:e show cause notice t}ren
fresh proceedings with all legal effects may be undertaken; that it is submitted
that in the facts of the present case, the Hon'ble Tribunal has already held that
the issue is of legal interpretation and hence the extended period of iimitation
cannot be invoked. In this context, it is to be noted that the appellant filed the
bills of entry during the montl: of March and April, 2O13; that the the show cause
notice was issued invoking the provisions of Section 28(4) while invoking the
extended period of limitation on 29.09.2074 and tl:erefore, the entire demand is
barred by limitation; that the classification of the goods is an academic issue
inasmuch as either way the demand cannot be confrrmed under the extended
period of limitation; furthermore, it is a-lso to be noted that earlier the show cause
notice was issued in-between rival Headings 45776290 and 85287390, which was
conlirmed by the Commissioner under CTH 85287390 as proposed in the show
cause notice,however, the department filed appeal challenging such classification
while proposing that actually the classification should be under CTH 8528710O;
that after the show cause notice was issued the Hon'ble Supreme Court in the
case of M/s. Multi Screen Media Rrt. Ltd. reported in 2015 {.322]' ELT 421 and the
CESTAT in ttre case of Brigadier R. Deshpande reported in 2018 (363) ELT
ST2categorically held that "Head end equipment" is classifiable under CTH 8525,
which is a classifrcation which is neittrer claimed by the noticee or tJ:e
department. Therefore, considering such facts, even otherwise the extended
period of limitation cannot be invoked in the facts of the present case; that HS
Committee (World Customs) has given an opinion that a digital encoder which
converts digital video, audio or/and data of the source information to digital
sigrrals is classifiable under CTH 8517 and 8525; that therefore, the noticee was
under a bona-fide belief that CTH 8517 was the correct classification; that the
show cause notice being looked from any angle is beyond the normal period of
limitation and no ingredients exist so as to enable the department to invoke the
extended period of lirnitation;

19.2 About classilication of the goode: That the issue of classification of "head
end equipment" has been settled by the Honble Supreme Court in the case of
M/s. Multi Screen Media R/t. Ltd. reported at 2015 (3221 ELT 421 whereby the
Honble Supreme Court categorically held that when the equipment is capable of
both receiving arrd transmitting functions, then such equipment cannot be
classified under CTH 8528. The Honble Supreme Court categorically observed
that the apparatus under CTH 8528 is the apparatus which is only capable of
receiving signals and is not capable of transmitting signals. Therefore, when the
apparatus is both capable of transmitting signals arld receiving signals, then
such apparatus cannot be classified under CTH 8528. The issue of classification
of head end equipment also came before the CESTAT, Delhi, whereby the dispute
was about head end equipment similar to the one which is imported by the
appella;tt. The CESTAT in the case of Brigadier R. Deshparde reported at 2018
(363) ELT 572 carne to a conclusion that head end equipment, which is capable of
transmission of TV channels over cable TV is classiliable under CTH 8525. The
CESTAT cane to such conclusion based upon the decision of the Honble
Supreme Court in the case of M/s. Multi Screen Media Rrt. Ltd. (supra). The
decision of the CESTAT, Delhi was carried on in appea.l before tJ:e Hon'ble
Supreme Court on some limited issues and the Hon'ble Supreme Court in its
decision reported at 2Ol9 (368) ELT 235 observed that the finding of the CESTAT
that head end equipment is classifiable under CTH 8525 has not been challenged
by the department and so in so far as the issue of classilication is concerned, the
issue has been finalized. Tleerefore, it is submitted that the issue of classification
of head end equipment is already settled.
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19.3 Classilication of the goods caunot be done under any other heading
which was aot proposed ln thc SCI{; That the Hon'ble Supreme Court has rn
the case of M/s. Ballarpur Industries Ltd. reported at 2OO7 (215) ELT 489
categorica.lly held that the show cause notice is the foundation of the matter of
levy and recovery of duty and it would not be open for the department to argue a
case beyond the show cause notice; that the Honble Supreme Court has in the
case of M/s. Toyo Engineering India Ltd. reported at 2006 (201) ELT 513 has held
that the grounds which did not find mention in the show cause notice cannot be
argued by the department and the department calnot travel beyond the scope of
the show cause notice; that the CESTAT Ahmedabad in the case of Ratnaveer
Precision Engineering reported at 2023 (5) TMI 48 carne to a conclusion that the
claim of the Revenue that the adjudicating authority can classi$ the goods in a
Customs Tariff Heading dillerent from the one proposed in show cause notice,
cannot be accepted; therefore, when in the present case when the classification
proposed in the SCN is CTH 8528739O and the Hon'ble Apex court has decided
the classification under CTH 8525. The case ofthe department in the SCN cannot
go any further inasmuch as it is already decided by the Hon'ble apex court that
the classification under CTH 8525 is correct and when such classiflcation is not
proposed in the SCN , the case of the revenue for reclassification under CTH
85287390 has to fail.

2O Discussioa aad Findings:

2O.1 I find from the records that the present Show Cause Notice dated 06.04.2018
has been retrieved from CalI Book for adjudication in view of Final Order No.
72759-72160 /2023 dated 13.09.2023 issued by Hon'ble CESTAT, Ahmedabad in
the matter of Appeal No. L2323 /2O 18 filed in case of M/s. Gujarat Telelink Rrt.
Ltd. I frnd that Department had {iled Appeal No. 1232312018 before the Hon'ble
Tribunal on the ground that impugned goods viz."Encoder Model No. UBI,A-
Magic-8100A" be classilied under CTI 85287100 in case of M/s. Gujarat Telelink
R/t. Ltd and in present case also similar imported goods viz. ."Encoder Model No.

UBI,A-Magic-8100A" is involved apart from other goods viz.Decoder, Multiplexer
etc.,.

2O.2 I also frnd that after issuance of Show Cause Notice on 06.04.2018,
extension for adjudication was sought from the Chief Commissioner of Customs,
Ahmedabad who accorded the extension on 15.O2.2019 and the SCN was
transferred to Call Book on 12.09.2079. Further, the importer was informed vide
letter F.No. VIIJI/LO-16/Pr. Commr./O&A/2Of 8 dated, 22.72.2020 the reason for
transfer of Show Cause Notice to Call Book as stipulated under Sub -Section 9A
of Section 28 of the Customs Act, 1962 Accordingly, the time limit specified in
Section 28 (9) ibid shall apply from t}te date when the reason specified under
Section 28 (9A) has ceased to exist i.e., with effect from 73.09.2023 that is the
date of Final Order No. 12159-1216012023 issued by Hon'ble CESTAT,

Ahmedabad.

21. I find that Hon'ble CESTAT, Ahmedabad vide Final Order No. 12159-
12160/2023 dated 13.O9.2023 decided case of M/s. Gujarat Telelink Plt. Ltd. by
way of remand as stated at para 3 & 4 of the said Order which is re-produced
below:

"3. We haue gone through the iual submissions and ftnd. thot the impugned product
u-thich i-s u.sed in transmi-ssion of signals through cable netu-nrk b disputed for
cla-ssiftcation. Houeuer, ue ftnd that it is rat coming out what is the product
description and its usage and its akinness or otherwise to other products decided by
Hon'ble Suprem.e Court and coordinate bench of Delhi concurring with Apex Court
decision, in the ord.er or from the ground.s of appeal as raised, bg the department.
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Again, u-te find that uital decbions haue been made after tle aboue clnssifrcation of
the product a.s stated by the appellant whbh indbate the product mag merit
classifrcation under a different tunff head depending upon akinness, as uas done
bg a W.C.O. ruling made auailable, Further, the ruling in the subsequent deci.sinns,
HSN Notes, WCO etc. haue also not been considered in so far as the impugned
decision is concerned.WCO rulirLg to the extent HSN lb aligned has a lat of
persuasiue ualue, though cannot be in conflict utith Apex Court decbbn. Therefore,
u.te are inclined to remit the matter back to the Commi-ssioner to go through the exact
nahfie of the product and n ings giuen bg the Hon'ble Supreme Court as u-tell as
W.C.O. after a.scertaining the detailed nature of the product. Matter is thus allowed
bg uLag remand u.tith directions that uhile consi.deing the lau.t of the land and
uaious altentate cla,ssiftcations the Commi,ssioner u-till definitely giue weightage to
the fact that di.sputed matter i.s of legal interpretation and- therefore the extended
peiod cannot be inuoked as per settled lau-t. An alternate classification to giue effect
to lau.t of land propounded bg SC though is not barred by us but same if found to be
begond those proposed in shout cause notice would amount to fresh proceeding with
all tegal effects.

4. Both the appeal-s are allowed bgutag or remand in aboue term-s. Mi.scellaneous
applbotion filed for allouing the odditional ground.s pertains to legal mateial is abo
olloued and d.isposed of""

22. From the facts of the case and submissions of M/s. GTPL Hathway Ltd,
following questions have arisen for consideration in the present case:-

Whether the goods having description "8 in 1 Encoder Model No. ULBA-
MAGIC-8100A' imported under B/E No. 9849597 with declaration of
Customs Tariff Item No.85 176990 should be classified under
85287100 and further the goods as detailed in Annexure-B to tl:e Show
Cause Notice imported under Bill of Entry No. 7959288 dated
26.72.2016 provisionally assessed under Customs Tarill Item
No.85299090/ 85287390 should a,lso be classified under Customs
Tariff Item No.85287100 or otherwise?

22" 1 Points at Sr.No.(ii) supra, viz. Duty liability witJ: interest, Confiscation of
goods and penal liabilities would be relevant only if the main point stated at
Sr.No. 15 (i) supra is decided in line with the classification proposed in the Show
Cause Notice. Thus, the main point is being ta-ken up firstly for examination.

23, Whether the goods havlng description "8 in 1 Encoder Model No. ULBA-
MAGIC-8IOOA' imported under B/E No, 9849597 with declaratioa of
Cuatoms Tarilf Item No.8517699O should be classified uader 852871OO and
further the goods as detailed in Anaexure-B to the Show Cause Notice
imported under BiII of Entry No. 7959288 dated 26.12.2O16 provisiooally
assessed under Customs Tarilf Item No.85299O9O I A52A739O should also
be classified uader Customs Tariff Item No.852871OO or otherwlse?

23.1 I find that DRI has initiated the investigation against the importer on the
intelligence that certain importer of 'Digita-l Headend equipment for CATV' like
Digital Encoders, Decoders, Modulators/demodulators,Multiplexers, QAM
Modulators etc. were evading Custom Duty by mis-classifying these goods under
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Duty alongwith interest on differentia.l Customs Duty, liability of
confiscation of the imported goods and the penalties on M/s. GTPL
Hathway Ltd. arise or otherwise?



CTH 85 17 claiming them to be telecom equipment and did not disclose the
principal usage of the said goods that s€une were used for reception alrd
transmission of Cable Television namely tleadend equipment'.

23.2 Classilication under the Customs Tariff Act,1975 is made in accordance
with the General Rules of Interpretation. Rule 1 of General Rules of Interpretation
(GRI) provides that the classification of goods shall be determined according to the
terms of the headings of the tariff schedule and any relative Section or Chapter
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1,

and if tle heading and legal notes do not otherwise require, the remaining GRIs
may then be applied. I find it worth to re-produce the description of goods

mentioned in CTH 8517 and those in CTH No.8528 to ascertain as to what would
be merit classification of the impugned goods.

23.2.L The relevant heading/description of CTH 8517 reads as under:

"8517 - Telephone sets, including telephones for cellular networks or for other
wireless networks; other apparatus for the transmission or reception of voice,
images or other data, including apparatus for communication in a wired or
wireless network (such as a local or wide area networks), other thal transmission
or reception apparatus of heading 8443, 8525, 8527 or 8528.

Other apparatus for transmission or reception of voice, images or other
data, including apparatus for communication in a wired or wireless network
(such as local or wide area network)

8517.61 - Base stations
A577 .62 - Machines for the reception, conversion and transmission or
regeneration of voice, images or other data, including switching and routing
apparatus
8517.69 - Other"

23.2.2 The relevant heading/description in the CTH 8525 reads as under:
2825 - Transmission apparatus for radio-broadcasting or television, whether or
not incorporation reception apparatus or sound recording or reproducing
apparatus; television cameras, digital cameras and video carnera recorders;

23.2.3 The relevalt heading/description in the CTH 8528 reads as under:

8528 - Monitors and projectors, not incorporating television reception apparatus;
reception appa-ratus for television, whether or not incorporating radio-broadcast
receivers or sound or video recording or reproducing apparatus.

Reception apparatus for television, whether or not incorporating radio-
broadcast receivers or sound or video recording or reproducing apparatus:

852A.71- Not designed to incorporate a video display or screen
85287100- Reception apparatus for television, whether or not incorporating
radiobroadcast receivers or sound or vide recording or reproducing apparatus not
desigrred to incorporate a video display or screen

8524.72 - OtJrer, colour

A52a.7 3 -Other, monochrome"

23.3 I find that Heading 8525 provides for 'transmission apparatus for radio-
broadcasting or television, whether or not incorporating reception apparatus or
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sound recording or reproducing apparatus; television carneras, digital cameras
and video cEunera recorders'. CTH 8517, 8525 and 8528 utilize the terms
transmission alrd reception. The applicable distinction in terms of headings
8517,8525 and 8528 is whether the transmission or reception is u of voice, images
or other data" or " for teievision'. Thus, even if the transmission or reception is uof

voice, images or other data," if that transmission or reception is "for television",
the apparatus is excluded from heading 8517 by tl:e terms of that heading.

24. I ftnd it worth to discuss the application/ function of Encoders/Digital
Headend for merit classification of the impugned goods. The relevant text browsed
from the Wikipedia is reproduced as under:

24.1 Encoders: An encoder is a device, circuit, transducer, software program,
algorithm or person that converts information from one format or code to another,
for tJre purposes of standardizatio , speed or compression. A simple encoder or
simply an encoder in digital electronics is a one-hot to binary converter. One may
say it is the reverse of a Decoder in its functioning and that is true in terms of
functioning.

24.2 A cable television headend is a master facility for receiving television signa-ls
for processing and distribution over a cable television system. The headend facility
is normally unstalled and surrounded by some type of security fencing and is
typically a building or large shed housing electronic equipment used to receive arrd
re-transmit video over the local cable infrastructure"

24.3 From the website, https: / /partners.nxtdieita-l.in/productsandservices.php,

"The Cable Operators' Premise Equipment or COPE is the basic device that you
will need to receive and transmit digital sigrrals through NXT DIGITAL, the
Hinduja HITS network. It has been designed to make your transition from
alalogue to digital, simpler. The equipment can fit into any premise easily with its
compact size. NXT DIGITAL has customized the COPE to suit your business
model. It allows you to receive and transmit up to 5OO channels depending on
your choice of package. It allows you flexible package options with the amenity of
inserting your own loca-l channels. It has been desigrred keeping Indian conditions
in mind ald comes with a UPS installed, to provide temporary back-up in case of
a power failure. You can choose from four different variaats or tiers of COPE
according to your requirements arrd subscriber demands".

24.3.1 It would be appropriate to show a chart of a headend equipment

Page 45 of 60

The Cable Operators' Premise Equipment is stated to be as under:



DVB-T Flow Chart

--------

A/V output

Multipl.x.r Scrrmbl.r OAM Modul.tor

-r,a"sntriii1

IRD wirh TS ourpur
rat ICi MIXER

E
DV!-S

ovB-T sr8

24.3.2 As can be seen from the above chart, I find that the Encoders are
digital headend equipment which heips in transmitting data. It is not in dispute
that the importer has imported these digita.l headend equipment like encoders.
Encoders are addressed as COPE/Digital Headend items for the purposes of
trading/ marketing them.

24.3.4 A headend is a cable television industry term for a combination of
television signal transmission apparatus. Each system is individually configured
as per the set specifications for every particular customer. Generally, the headend
receives satellite television signals, modified the signal and then transmits the
sigrral into a cable television. Ttrus, the headend serves an integral function in the
cable TV transmission chain. Headends contain combinations converters, signal
processors/generators, combiners, scramblers, ampliflers,
modulators/demodulators arrd receivers. Ttre receiver/descramblers are used in
cable television applications for receiving, decoding and retransmitting a television
signal. The receiver/ descrambler decodes a scrambled signal for further
transmission, reception and subsequent display.

25 I frnd that impugned goods consist of digital encoder, multiplexers and
modulators used in cable television.

The digital encoders convert analogu.e or digital video, audio and data
signals of the source information such as CATV (Cable Television) programming
into digital signals by means of compressing and encoding techniques in
compliance with the MPEG-2 arrd the newer MPEG-4AVC/H.264, or MPEG-4,
video compression standards.

The digital multiplexer combines several input MPEG-2 transport stream
signals into a single MPEG-2 transport stream, using multiplexing technologies, in
order to increase efliciency in transmission. The apparatus is capable of receiving
multiple (upto 64) input MPEG-2 transport stream sigrtals and integrating and
reproducing those input transport stream signa.ls into a MPEG-2 transport stream
signal compliant with the DVB-ASI (Digital Video Broadcasting As5rnchronous
Seria-l Interface) standard. It can integrate multiple video, audio (including multi-
channel audio) and data signals in the same multiplexed output signal.

A modulator (or RF modulator) takes a basebaad input sigrral and then
output a radio frequency (RF) modulated signal. This is often a preliminary step in
signal transmission, to another device such as a television.

CAS rnd SMS

I
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The encoder, multiplexers ald modulators are to be used for transmission
of Cable television (CAIV) program providers to the Cable Operators.

26 I find that it is undisputed fact that importer is Multi System Operator
(MSO) who provides Cable TV service to local Cable Operator (LCOs) and other
local subscribers. Ttrerefore, I find that it would be worth to discuss how CATV
transmission system fu nctions :

A program-provider supplies analogue or digital video, audio & data signals
to Encoders which compress and encode the video, audio & data signa-ls into ASI
(output) sigrrals in compliance with MPEG-2 standard.

Output signals (streaming signal compressed & encoded by MPEG-2
staldard) of several Encoders are entered into a Multiplexer which combines
several signals (ASI) of Encoders into a ASI output Transport Stream signal by
mears of some multiplex techniques in order to carry several communication
channels.

Output signals (ASI) of Multiplexer are entered into a Sigrral Converter
which converts ASI signals into DS-3 or STM signals which will be transported
further to the Optical Transmitter.

The Optica-l transmitter transmits the optical video, audio & data signals to
tlle Optical Receiver through the optical network rr.n by Network Operator.

Optica-l Sigrrals or Optical Receiver are transported to Signal Converter
which converts DS-3 or STM siglals into ASI sigrais.

The ASI signa.ls of the Signal Converter are connected to the Decoder which
converts ASI sig:nals into audio, video & data signals. The video &audio sigrrals of
the Decoder are transported to Modulator which converts or modulates video,
audio & data signals into RF (Radio Frequency) signds.

The RF sigrrals enter into HFC network to supply TV service subscribers.

Thus the encoder compresses and encodes sigrrals received from the
program provider in accordance with MPEG staldards. Ttre encoder then
transmits or passes along the processed signals, to the multiplexer" The
multiplexer receives tlee processed signals and combines them into a single MPEG
transport stream for output. This multiplexed output is then passed on or
transmitted to a modulator which combines tJre signals again into a DVB-ASI
staldard, process then further, and transmits them or passes them along for
eventua-l tralsmission to be received and displayed by the CATV subscriber."

27.lfnd that Supreme Court has decided the impugned goods viz. 'decoder'in
favour of the revenue in case of Commissioner of Cus., New Delhi Vs. C-Net
Communication (I) kt. Ltd reported in 2OO7 (216) ELT 337 (S.C.) wherein interalia
it has been held as under:

* Pud.grre^t per : V.S. Slrpurkar, J.l. - Reuenue has filed thi.s appeal under
Sectian 13OE(B) of the Cu.stoms Acl 1962 chaLlenging the deci-sion of the Customs,
Excbe & Gold (Control) Appellnte Tribunal (hereinafter refened to o-s "the Tribunal"|
Bg the impugned judgm.ent the Tribunal allowed the appeal fiJed by the assessee
M/ s. C-Net Communicatinn 0 PuL Ltd., chalLenging the orders passed bg the
Assessing Authoritg and the Conftmhg Order passed bg the Commissinner of
Appeab. The question uhbh ha.s fallen for consi.deration is "whether goods, namelg,
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Signol Decoder whbh is normallg used bg o Cable Operator for distributing Satellite
s@na,ls co\ected bg Dish Antenna is couered under Enby 8528 or 8529".

2. Such collected signols, ,f ueoh, ore strengthened bg the Deader and are fed
further to the customers' teleui-sinn. Normollg, the signaLs so collected bg tle feed-
horn are ueak and, therefore, a deube called Law Noise Block down Conuerter is
used for the amplifrcatbn of those signab. The Decoder abo conuerts the signab
receiued from the Sotellite by uag of Dish Antenna into useable stgnals. In slnrt, the
signal,s are modulnted into proper frequency and with the help of channeL
combiners, distribution amphfiers, channel conuerters and top off boxes, the signab
are d.istributed to the subscribers for uiewing the programmes. Thb apparafus b
useful in case of sone of the broadcasters transmitting the Pag Channeb and. for
that purpose the Cable Operator connects the Decoder after the Satellite Receiuer
and the Decoders perform the de-cod.ing functbn onlA after the reception of signa,b
by Satellite Receiter and then feed,s into the frequencA leuel uhbh the Decoder can
withstand. The Reuenue insists that these Decoders are couered bg Entrg 8528
u-thich reads as under :

3

5

6

4.

7.

8

70.

77

12

73

74

"A decoder is o deuire uhich does the reuerse of an encoder, und.oing the encoding
so that the original inform.ation can be retricued. The sam.e method used to encode i.s

usuallg just reuersed in order to decode.

In digital electronbs this unuld mean that a decoder b a multiple-inpu[ multiple-
ou@ut logic circuit that conuerts coded. inputs into coded ouE)ut-s, uhere the input
and output codes are different, e.9., n-b-2", BCD deoders."
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"8528 - Receptbn apparafus for teleubion, whether or nnt incorporating ra-dio-
broadco,st receiuers or sound or ui.deo rearding or reproducting apparafis; uideo
monitors and uid.eo projectors"

9.

75. While the appeoi uas being heard, this Coutt la.d. directed the respondents to
jile technicaL/ product literature for the proper adjudioation of the matter. The
respond.ents accord.inglg haue ftled such literature. A 'decoder", o-s per the
Dbtionary of Computer, W.R. Spencer, i,s an electronic deuice that is capable of
accepting decoded d.@ta at its input and generating unencoded data at its output.
The deading process employed moy conform to an agreed standard or be u-ser-
defined. The outputs of these deuires are capable of diectly diuing external
equipment such as LCD or LED-tgpe dbplaAs. As per the information obtained from
Wkipedin uthich is afree encyclopedin, the "decoder" i.s described o.s under :



The (Jser Manual u-thich has been supplied to the court indbates that :

"This decoder enablcs normal uiewing of satellite programmes broad.cast using the
STARCTpt sAstem of encryption. When used in conjunction with the conect ui.eu.ting

card these broadcasts are d.escrambled. The decoder incorporates the follouing
features :

Plnno corutectors for orutectbn tn a sateUite rece ter.

Option de-emphosis for baseband input sigral;

Power on LED indbator;

De-emphasis on LED indbator;

Pag previeu programme apabihtg;

Cable and SMA TV ampati.bilitg;

Compoti-bilitg wtth most existittg sotellite receiuers. "

From the User's Manual it is apparent that the deader b an equipment uhbh rs
required b be connected to the power supply by way of a cord.. The said. cord b
tenninated at one end with a connector to be b*erted into the power input socket on
the rear panel of the apparatus. This decoder is required to be connected with the
help of cords to the satel\te recetuer. All this is connectcd to the Teleuision set. In
shorf it rs onLy uhen the annectiors betu.rcen the decoder satellite receis-ter and the
Teleuision haue been m.ade that the subscriber unuld be able to vbu the programrne
if he has the ualid card for the sam.e. The functioning of the decoder, therefore,
clearlg indbates that it is essentral for receis.ing the decoded signab and the
subscriber con uiew the programm.es either of the pag channeLs or m.eant for the
cable subscribers uith the aid of the decoder. In case the decoder i.s not connected. to
the Television and to the satellite receiuer, then it utill not be possible for the
subscriber to uiew ang programme whbh b aired bg the Cable TV or which i-s m.eant
as a paA channeL In short, before making a full use of Teleui-sinn, the signaLs uthich
are receitted bg the dish-antenna are passed through the decoder which does the
function of decoding the enaded sinals so that the vicwer can watch them- Under
such citcumstances it is clear that it become "receptbn apparaAs for teLeubion". It
mag be that euen uithout the decod.er the teleubbn m.ay work but in order to enjog
the teleuisbn in a more meaningful ianner, os also for its complete utilization the
decoder i.s required. It maA not be ftXing into the description of "teleuision receiuer"
but it certainly is an apparatus uhich works for receiuing the signals for telcuision.
In our ui-eut, therefore, when we compare unamended and tlrc amended Entri.es, it i.s

cLear that the amended Entry ha,s u.tidened the scope of the earli.er Entry and. what
u-ns earlier "television receiuer" hos now become "receptbn apparatus for
teleuision". If this is so, in our opinion, the amended Enhy under 8528 unuld optlg
applA to the decoder uhbh is one of the "apparahts for receiuing the signaLs for
teleui,sion". In our opinbn the fiue test is not as to whether the teleuision could still
uork u-tithout the decoder, but the tue test is as to the function that the decoder
achi.eues in the user of the teleui.sbn. It i-s clear to our mind that decoder uith uthich
u)e are concerrled passes the signals which haue been receiued. from satellite after
decoding them into teleuision so cs to enable tlte ubwer to haue intelligible signal,s
uthich, at times, would. be auailable onlg bg uag of pag channeLs or u.thirh uould be
ouailable if uiewer is o subscriber to the Cable TV. Again that b not the onlg function
of the decoder. At number of times the signals whbh are receiued from the sab\lite
are weok and, therefore, ulould not reoch the teLeuision intehigi.bly for the uieuter,
the decoder stt'engthetls these signals. Thb leaves us with no doubt that decoder
can be aptly described os a "reception apparahts for teleubion". It is an apparatus
whbh helps the teleuisinn to receh)e inteUigible signals for the uieuter.

76. As per Stroud's Judbial Dbtbnary the term "apparatus" includes the
distribution boord of an electrbal instr:,lla,tioa It mulst be considered when current is
pa.ssing through and not uhen il is ul its inanimate state. This meaning has been
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a.ssigned to it in Waddell's Curator Boni.s u. Alexander Lindsag Ltd. [1960 SLT 189
(OH)]. Thi-s unuld indbate that the term.s "apparalius " has been interpreted as
something uhich i.s inclusiue of some other applionce. ?his is cLearly an indbator to
the fact that the om.endment uas brought in with an i.dea to include a ullit like the
Decoder. Thi,s tenn utas absent at the pre-amended stoge and its inclusion in Entrg
8528 clearfu indicates the intent of the Legislature that the scope of the Enhy uas to
be broadened and wi.dened so as to include a signal unit like decoder. Unfortunatelg
all thb has escaped the attention of the TribunaL

77. Leamed counsel for the respondent stronglg argued that the decoder in
question i,s not a sateUite receiuer and. is merely annected behteen the satellite
receiuer and the madulatar. In case where the satelli? signaLs are encoded or
scrambled. conditbn and the decoder is used onlg for the purpose of decod.ing the
encoded/ scrambled signals and that the signab decoder is nothing but one of the
deube connected after the satellite receiter and is used to conuert the scrambled
signaLs into unscrambLed signaLs. Thus, the deader b not a "satellite receiuer".
There con be no quarrel with this argum-ent regarding the function of the d.ecoder.
HouEuer, what we are at pains to point out b the effect of amend.ment which hns
und.oubtedlg uidened. the scope of the Entry 8528. The argument put foruard by the
respondent would have been a sound argument had the Entry 8528 been restrbted
to "teleuision receiuers". Houteuer, now the Enfiy is not restrbted b "teleubion
receivers" and ho,s been ui.dened intn "receptbn apparatus for teleuisbn". The
thrust is on the word 'reception apparafus", as against the thntst on the uord
"receiuer" in the unam.end-ed Enfig. In our opinion, the unrd "apparatus" tuould
certainlg mean the compound instrurent or chain of series of insfiiments designed
to carry out specifrc functbn or for a particular use."

28. I have also gone through the Final Order No. 12159-72760 12023 dated
13.09.2023.I find that the ratio of decision of Hon'ble Supreme Court in case of
CC Vs. Multi Screen Media Rrt. Ltd reported in 2015 (322) EIT 572 (SC) relied on
by the importer in said CESTAT Order is not applicable in the present case as in
that case, dispute was regarding classification of 'business sateUite receivers'
whether under CTH 8525 as claimed by importer or under CTH 8528 as claimed
by the revenue whereas in the present case, the dispute pertains to classification
of Digital Headend whetlter under CTH 8517 as claimed by the importer or under
CTI 85287100 as claimed by the Revenue. Further, I find that looking to the
function of the imported impugned goods and activities of M/s. GTPL Hathway
Ltd., I find that goods are meant for CATV arrd as per the Explaaatory notes to the
HarmonLed System of Nomenclature for CTH 8528, the impugned goods merits
classification under CTI 85287 1 00.

29 Thus, on harmonious reading of the provisions of CTH 8528 and
functions/application of the impugned goods and decision of Hon'ble Supreme
Court, I find that imported goods covered under the Show Cause Notice are meant
for cable TV network which are broadcast over the air, able and direct broadcast
satellite TV systems, are reception apparatus for television.

3O I find that CTH 8517 specifically excludes transmission or reception apparatus
of heading CTH 8528. Explanatory notes to CTH 8517 covers networks, which
may be interconnected, include telephony, telegraphy, radio-telephony, radio-
telegraphy, Iocal and wide area networks. On the other hand, I find that CTH

8528 refers to reception apparatus for television, whether or not incorporating
radio-broadcast receivers or sound or video recording or reproducing apparatus.
The Explanatory notes to the Harmonizrd System of Nomenclature for CTH 8528
says that the heading includes (1) Television reception apparatus, whether or not
incorporating radio-broadcast receivers or sound or video recording or reproducing
apparatus, for the display of signals (teievision sets) and (2) Apparatus for the
reception of television signals, wittrout display capabilities (e.g. receivers of
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satellite television broadcasts). These apparatus receive signals arrd convert them
into a signal suitable for display.

I frnd that the data that will pass through the encoders, multiplexers,
modulators etc., is television programming received through satellite for television
viewing and finally it will be transmitted to subscriber's home and watched in the
vast majority of the cases, on their television. Therefore, applytng the Rule 1 of
General Rules of Interpretation, the impugned goods covered under Show Cause
Notice dated 06.04.2018 being " Reception apparatus for television" merits
classification under Customs Tariff Item No. 85287100. Therefore, I find that
goods classified under Customs Tariff Item No. 85176990 under Bill of Entry No.
9A49597 dated 15.04.2O13 by the importer is required to be rejected. Further the
goods classified under Customs Tariff Item No. 85299090/ a52a7391 under Bill of
Entry No. 7959288 dated, 26.72.2016 which is provisionally assessed is required
to be re-assessed/hnalized under Customs Tariff Item No.85287100 .

31.1 I find that M/s. GTPL Hathway Ltd had placed reliance on the decision of
Hon'ble Supreme Court in case of Bharat Sanchar Nigam Ltd. V/s. Reiiance
Communications Ltd. reported in (2011) I Supreme Court Cases 394 and have
cited Para 32 of the said Order and have submitted that Constitution Bench of the
highest Court of the Land has held that telecommunication includes television
signals and therefore, their imported goods faJls under CTH 8517. I frnd that the
said plea of the importer does not sound goods as the said decision was delivered
by the Hon'ble Supreme Court in the context of interconnection agreement with
the appellant when the respondent was a basic seruice operator and dispute was
that respondent was underpaying access deficit charges to tJ:e appellant allegedly
by resorting to call-masking technique and by landing incoming international call
at wrong points of interconnection (PoI). Whereas the present case is of
classification of impug-ned goods under Taxing Statute of Customs Tariff Act,
1975. Time and again it has been settled by the Apex Court that, the definition of
one stahrte having dillerent object, purpose and scheme cannot be applied
mechanically to anotler statue. In this regard, I rely on the ratio of decision of
Hon'b1e Supreme Court in the case of Commr. of C.Ex., Nagpur Vs. Universal
Ferro & Allied Chemica-ls Ltd. reported in 2O2O (372J, ELT 14 (SC) wherein in has
been interalia held as under:

K22.Thb Court has held, that it is a settled. principLe in Excise classiftcatinn
that the definition of one statute haubtg a different object, purpose and scheme
cannot be opplied mechanbaLlg to onother stahlte. It has further been held, that the
conditions or restrbtiorts contemplated bg one stntute hauing a different object and
purpose should not be lightlg and mech.anicallg imported and appLi.ed to a ftscal
statute."

Further Hon'ble Supreme Court in the case of Commr. of C.Ex., New Delhi
Vs. Connaught Plaza Restaurant (P) Ltd. reported in 2012 (286)) ELT 321 (SC)
wherein in has been interalia held as under:

"43. We are unable to persuad.e ourselues to agree with the submrssrbn. /f rb

a settled principle in excbe cl,t<siJication that the definition of one stuA e hauing a
different object, purpose and scheme cannot be applied mechanically to another
statute. As oforesaid., the object of the Excbe Act i.s b raise reuenue for uhich
uarinus good.s are differentlg cLassified. in the Act. The conditinns or restrirtions
contemploted- bg one stadtte hauing a different object and purpose should not be
lightLg and mechonicallg imported and applbd to a frscal statute for non-leug of
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excbe dutg, thereby causing a loss of reuenue. [See; Medleg Phanmaceuticab
Limited u. Commi.ssioner of Central Excbe and Cusioms, Daman - (2O11) 2 SCC 60 j
= 2O11 (263) E.L.T. 641 (5.C.) and Commissioner of Central Excbe, Nagpur u. Shree
Baidyanath Agurued Bhauan Limited - 2OO9 (12) SCC 419 = 2OO9 (237) E.L.T. 225
(5.C.)1. fhe prouisions of PFA, dedicated to food adulteration, would. require a
technbal and scientifir understanding of 'be-cream" and thus, may require different
standards for a goods to be marketed os "ice-cream". These proui.stons are for
ensuing quality control and haue nothing to do utith the closs of goods wltich are
subject to excise duty under a parti.cuLar taiff enfiy under the Taiff Act. These
proubions are not o stondard for interpreting goods mentbned in the Taiff Act, the
purpose and object of uthbh is completelg differenL"

Frrrther Honble Supreme Court irl the case of Commr. of C.Ex., Nagpur Vs.
Shree Baidyanath Ayurved Bhavan Ltd. reported in 2009 (237],\ ELT 225 (SC)

wherein in has been interalia held as under:

"41. True it is that Section 3(a) of the Drugs and Cosm.etics Act, 1940 defnes
'Aguruedb, Sidha or Unani Dntg' but that d.efinition i.s not necessary to be imported
in New Taiff Act. The definition of one statute having different object, purpose and
schem.e cannot be applied mechanballg to another stadie. As stated aboue, the
object of Excbe Act is to raise reuenue for which various products are differentlg
classifted. in New Tariff Act."

I find that in the present case, CTH 8517 specifica-I1y exclude 'transmission
or reception apparatus of heading 8443,8525 or 8528' and CTI 85287100 is for
"Reception apparatus for television, whether or not incorporating radiobroadcast
receivers or sound or vide recording or reproducing apparatus not designed to
incorporate a video display or screen." Thus there is clear intention of the Revenue
to exclude the impugned goods from CTH 8517. Therefore, the ratio of case law
cited by the importer is not applicable to their case.

31.2 I find t.I:at importer has contended that Classification of the goods calnot be
done under any other heading which was not proposed in the SCN. I lind that this
allegation has no merit as the Show Cause Notice No. DRIMZU/CI/INT-38/2018
dated 06.O4.2018 has proposed to classifu the goods under CTI 85287100 covered
under Bill of Entry No.9849597 dated 14.04.2O73 alrd 79592a8 dated 26.72.2016

32 Whether the consequential actions such as re-determination of
Customs Duty alonpith laterest oa dillereatld Customt Duty, on M/s. GTPL
Hathway Ltd. arlsc or othersise?

32.1 Keeping tJle aJoresaid discussions in mind, I proceed to examine the matter
further. I find ttrat in order to sensitize the Trade about its benelit and
consequences of mis-use, Govemment of India has issued 'Customs Manual on
Self-Assessment 2011'. The publication of the 'Customs Manual on Self
Assessment 2011 ' was required as prior to enactment of the provision of 'SeIf-

Assessment', mis-classification or wrong availment of Duty exemption etc., in
normal. course of import, was not considered as mis-declaration or mis-statement.
Under para 1.3 of Chapter-I of the above manual, Importers/ Exporters, who are

unable to do the Self-Assessment because of any complexity, lack of clarity, lack of
information etc. may exercise the following options: (a) Seek assistance from Help
Desk located in each Custom Houses, or (b) Refer to information on
CBIC/ICEGATE web portal www.cbic. gov.in, or (c) Apply in writing to the
Deputy/Assistant Commissioner in charge of Appraising Group to allow
provisional assessment, or (d) An importer may seek Advance Ruling from tJle

Page 52 of 50



32.2 I Iind that Shri Subrata Bhattarcharya, Vice-President of M/s. GTPL
Hathway Ltd in his statement dated 22.O3.2018 have admitted that they provide
Cable TV Services to l,ocal Cable Operators (LCOs) as well as direct customers
and they provide free to air channels to the subscribers including standard
Definition and Hi-definition and for that they required Digital Headend Equipment
which in turn includes decoders provided by broadcaster, encoders, IRD
(Integrated Receiver Decoders), Multiplexers etc.. Thus inspite of being fully aware
of the fact that the imported goods were meant for transmission and reception of
broadcast sig-nals for Television meant for Cable TV, Operator, still they choose to
classi-S under different CTHs at the time of import in order to avail NIL Basic
Customs Duty. Further, it is an admitted fact that M/s. Thomson Video
Networks,SAS, France, who is supplier of Digital Handed Equipment to M/s.
Modern Communications and Broadcast System Frt. Ltd and from whom M/s.
GTPL Hathway Ltd had procured/purchased the said goods on High Sea Sale
basis. During tl:e search conducted at the premises of Thomson Video Networks
India Rrt. Ltd on 18.09.2017, certain invoices/ Email were recovered. Perusal of
the Invoice No. THVNI386 dated 20.06.2012, THVN0788 dated 07.10.2011,
THVN0800 dated 11.1O.2O11 wherein the CTH for DHE like Encoder is mentioned
as '8528'has revealed that later on it has been changed. Further, E mail dated
22.05.2073 from Shri Ajit Limaye to Mr. Roulliaux, Germany, shipment and
Customs, Thomson, France alongwitJ' the corresponding Invoice No. THVN2176
dated, 22.05.2013 having HS Code 8528719000 shows that request has been
made to delete the HS Code 8528719000. (Details alongwith screen shot of Invoice
and E mail ar:e mentioned at Para NO.7 of the Show Cause Note). Thus, I find
from the above documentary evidence, that importer with clear intent to evade the
payment of customs duty have classified tJre impugned goods under other CTH
declaring the same as Telecom equipment and therefore, suppressed the actua-l
description of goods and mis-classified the same witl: intention to evade Customs
Dut5r. Hence, the extended period provisions under Section 28 $l of the Customs
Act, 7962 is rightly invoked in t.le Show Cause Notice and ttrey have intentionally
ald knowingly adopted the modus operandi to mis-state the correct classification
of imported goods and willfully mis-classified their imported goods. It is therefore
very much apparent that M/s. GTPL Hathway Ltd. has willfully violated the
provisions of Section 17(1) of the Customs Act, 7962 in as much as they have
failed to correctly self-assess the impugrred goods ald have also willfully violated
the provisions of Sub-section (a) and (aA) of Section 46 of the Customs Act, 1962.
Thus, M/s. GTPL Hathway Ltd have indulged in willill mis-declaration of
classilication of the impugned goods and suppressed correct classification of the
impugned goods from the Customs, Ahmedabad with a view to avail the benefit of
Iower Customs Duty. By way of adopting this modus in respect of impugned
goods, M/s. GTPL Hathway Ltd have short paid the dut5z of Rs. 6,54,340/- in
respect of the Bill of Entry No.9849597 dated 15.04.2O13 and Rs.2,00,31,047l-
in respect of Bill of Entry No.7959288 dated 26.72.2016. Hence, duty is required
to be recovered by invocation of extended period for demald of the said Customs
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Authority on Advance Ruling, New Delhi if qualifuing conditions are satisfied. Para
3(a) of Chapter 1 of the above Manual further stipulates that the
Importer/Exporter is responsible for Self-Assessment of duty on
imported/exported goods and for filing all declarations artd related documents and
confirming these are true, correct and complete. Under para 2.1 of Chapter- I of
the above manual, Se1f-Assessment can result in assured facilitation for compliant
Importers. However, delinquent and habitually noncompliant Importers /Exporters
could face penal action on account of wrong Self-Assessment made with intent to
evade Dut5r or avoid complialce of conditions of Noti-fications, Foreign Trade Policy
or any other provision under the provision of the Customs Act, 1962 or the Allied
Acts.



Dugr under the provisions of Section 28$l of the Customs Act, 1962. I, therefore,
find and hold that the aforementioned total Customs Duty of Rs. 2,06,85,387/-
(Rupees TWo Crore, Six Lakh, Eighty Five Thousand, Three Hundred and Eighty
Seven only ) is recoverable from M/s. GTPL Hathway Ltd. under tJee provisions of
Section 28(4) of the Customs Act, 1962. Since the Bill of Entry No.7959288 dated
26.72.2076 provisionally assessed under Customs Tariff Item No.
85299090 /8528739O, same is required to be assessed finally under Customs
Tariff Item No 85287100 and dut5r paid during the provisional assessment is
required to be adjusted at the time of finalization of the said Bill of Entry
No.7959288 dated 26. 12.2O 7 6.

32.3 It has a-lso been proposed in the Show Cause Notices to demald and recover
interest on the differential Customs Duty of Rs. 2,06,85,387/- lRupees Two
Crore, Six Lakh, Eighty Five Thousand, Three Hundred and Elghty Seven
onlyl in respect of the imports made under Bill of Entry No.No.9849597 dated
15.04.2013 and BiIl of Entry No.No.7959288 dated 26.72.2016 under Seclion
28AA of the Customs Act, 1962. Section 28AA ibid provides that when a person is
liable to pay Duty in accordance with the provisions of Section 28 ibid, in addition
to such Duty, such person is also liable to pay interest at applicable rate as well.
Thus, the said Section provides for payment of interest automatically along with
the Duty confirmed/determined under Section 28 ibid. I have already held that the
differential Customs Duties of RE. 2,06,85,387/- (Rupees Two Crore, Six Lakh,
Eighty Five Thoueand, Three Hundred and Eighty Seven onlyl is liable to be

recovered under Section 28(a) of the Customs Act, 7962. I, therefore hoid that the
interest on the said Customs Duty determined/confirmed under Section 28(4) ibid
is to be recovered under Section 28AA of the Customs Act, 7962.

32.4 M/s. GTPL Hathway Ltd. has contended that extended period cannot be

invoked in tJre present case as there is no mis-declaration or suppression of facts;
that extended period is invokable only under Section 28(41 of the Customs Act,
which is an exception to the provisions of Section 28(1), providing for a period of
two years for issuance of Notice in a normal case and it is settled 1aw that an
exception is required to be construed; that the extended period cannot be invoked
as the present issue of classification involves an interpretation of the 1aw i.e., of
entry, HSN, etc.; that mis-classification does not amount to mis-declaration or
suppression of facts. They have relied on few judgements to support their
contention. In this regard, I find that the lirst and foremost fact that needs to be
appreciated is that M/s. GTPL Hathway Ltd. has declared the Customs Tariff Item
No. 85176990 for the goods covered in the Bill of Entry No.No.9849597 dated
15.04.2013 and Customs Tariff Item No. 85299090 |A52A739O for the goods

covered in the Bili of Entry No.7959288 dated 26.72.2016 as a 'telecom
equipment' despite fully knowing the fact that the goods imported were basically
used for MPEG-2 and MPEG-4 signal compression and transmission for CATV and
were not telecommunication equipment. Further, Shri Subrata Bhattarcharya,
Vice-President of M/s. GTPL Hathway Ltd in his statement dated, 22.O3.2O 18 have

admitted that they provide Cable TV Services to Ircal Cable Operators (LCOs) as

well as direct customers and they provides free to air channels to the subscribers
including standard Defrnition and Hi-definition and for that they required Digital
Headend Equipment which in turn includes decoders provided by broadcaster,
encoders, IRD (Integrated Receiver Decoders), Multiplexers etc. Thus inspite of
being fuily aware of the fact that the imported goods were meant for tralsmission
and reception of broadcast signals for Television meant for Cable TV Operator, still
they chose to ciassify under different CTHS at the time of import in order to avail
NIL Basic Customs Duty. Further, it is an admitted fact that M/s. Thomson Video
Networks, SAS, France is supplier of Digital Handed Equipment to M/s. Modem
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Communications and Broadcast System R/t. Ltd and from whom M/s. GTPL
Hathway Ltd had procured the said goods on High Sea SaIe basis. During ttre
search conducted at the premises of Thomson Video Networks India Pw. Ltd on
78.09.2077, certain invoices/E mail were recovered. Perusal of the Invoice No.

THVN1386 d,ated 20.06.2012, TH\rN0788 dated 07.1O.2O77, THVN080O dated
1 1 . 10.20 1 1 revealed that the CTH for DHE iike Encoder is mentioned as '8528'
but later on it has been changed. Further, E mail dated 22.05.2073 from Shri Ajit
Limaye to Mr. Roulliaux, Germany, shipment and Customs, Thomson, France
a-longwith the corresponding Invoice No. THVN2176 dated 22.05.2013 having HS
Code 852871900O revea-led that request has been made to delete the HS Code
8528719000. (Details alongwith screen shot of Invoice and E mail are mentioned
at Para NO.7 of the Show Cause Note). Thus, it proves tlat they have classilied the
impugrred imported goods under a different Customs Tariff Headhg to evade
Customs Duty. By no stretch of imagination it carr be said that the importer was
not awa-re about the entire technical specifications of the goods that he had
purchased. The Department has assessed the Bills of Entry on the basis of the
details provided by the Importer. It is only after the investigation, mis-declaration
of the classification of the impugned goods came to light. Thus, I find tJ at the M/s.
GTPL Hathway Ltd. has willfutly mis-declared the classification of tl:e impugned
imported goods and suppressed the correct classification of the impugned goods
with an intention to evade payment of Customs Duty at applicable rate and
therefore, the elements of Section 28$l of the Customs Act, 1962 are very much
present in the instant case. Further, the case laws cited by the importer envisage
circumstances wherein the ingredients of Section 28(41 of the Customs Act, 1962
did not exist, however, the present case involves such ingredients of wilful mis-
declaration of classification ald suppression of correct classification of the
impugled goods at the time of import. Thus, the ratio of the none of case laws cited
by the importer is applicable to the case at hand.

32.5 Further, I find that importer had sought the cross examination of Shri
Subrata Bhattarcharya, Vice-President of M/s. GTPL Hathway Ltd and Shri Ajit
Limaye in the written submission filed on 16.10.2018, however, during the
personal hearing held on 3O.O8.2O24, advocate of the importer fiIed additiona-l
submission dated 29.O8.2024 and reiterated the content of their additional
submission dated 29.08.2024 and, in the said written submission there is no
request for cross examination. Further, I frnd that there is no dispute that
importer is engaged in Cable TV service to Local Cable Operator as well as direct
customers and the imported goods at no stretch of imagination is imported for
telecommunication service, however, constaltly importer is claiming that
impugrred goods imported by them were telecommunication equipment and no
evidence showing that impugned goods a,re telecommunication equipments are
produced whereas the Department has already discharged their burden as to how
the impugned goods are mis-classified by the importer. Therefore, even without
relying on the statement of Shri Subrata Bhattarcharya, Vice-President of M/s.
GTPL Hathway Ltd and Shri Ajit Limaye, there is independent evidence that
importer inspite of knowing that impugned goods were meant for CATV, ttrey mis
classified as 'telecommunication equipment' and suppressed the facts from the
department and evaded the customs duty ald therefore there is no violation of
Natura.l Justice even on denial of cross examination of aJoresaid two person
sought by the importer. I rely on the ratio of decision of Hon'ble Delhi Tribuna-l
rendered in case of Commissioner of C.Ex & S.T-LUT, Delhi Vs. Gas Authority of
India reported in 2O19 (366) ELT 941 (Tri. Del.) wherein it has been held as under.

474. The ca.se law a-s relicd upon bg the respondent to impress that it uas the dutg
of Department to proue the cla.sslfication of the product/ article i-s not applbable to

the present facts ond circumstances as deryrttnent lerein has alreody di-scharged
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its burden of prouing the product manufactured bA respondent is NGL and not
Naphtha. TLtereafter it is for respond.ent tn rebut if theg feel aggrbued. But there is
nothing brought on record to fobifg the said report except the minor procedural
di-screpancg u-thile obtaining the samples from the other units of respondent and
uthile geXing those samples tested. Also the respond.ent had opportunity to contest
the sdid report beLow itself. But admittedly said opti.on hos not been exercised by
the respondent. From the o.boue dbcttssinn it becomes clear that chembtry inuolued
in extractian & segregation of uariDus hydrocarbons in a refnery or petroleum
industrg supports thdt the product extracted by respondent is Nahtal Gasoline
Liquid and not Naphtha."

33. Erhether the imported goods covered uader B/E No. 9849597 having
assessable value ofRs. 54,54,OOO/- as mentioned in Annexure 'A' ofthe Show
Cause Notice and the imported goods covered under Bill of Entry No.
79592Aa d.ated. 26.12,2()16 having assessable value of Rs. 5,8O,37,9291- as
mentioned in Annexure 'B' of the Show Cause Notice are liable for
confiscation under Section 111(m) ofthe Cuatoma Act, L962?

33.1 M/s. GTPL Hatlway Ltd. have mis-classified the goods under Customs
Tariff Item No. 85176990 for the goods covered in the BiIl of Entry No.No.9849597
dated 15.04.2O13 and Customs Tariff Item No. 85299O90/ 85287390 for the
goods covered in the Bill of Entry No.7959288 d,ated 26.72.2016 as a telecom
equipment despite fully knowing the fact that the goods imported were basically
used for MPEG-2 and MPEG-4 sigrral compression and transmission for CATV and
were not telecommunication equipment. By way of adopting this modus in respect
of impugned goods covered under B/E No. 9849597 having assessable value of
Rs. 54,54,000/- as mentioned in Annexure A'of the Show Cause Notice ald the
imported goods covered under Bill of Entry No. 7959288 dated.26.72.20 16 having
assessable value of Rs. 6,80,37,929/- as mentioned in Annexure B' of the Show
Cause, Noticee have got the clearance without payment of Basic Customs Duty.
Thus M/s. GTPL Hathway Ltd. has deliberately and knowingly indulged in
suppression of facts in respect of their imported product and has wilfully mis-
classified the goods witJl an intent to evade pa5rment of higher rate of Customs
Duty and a.lso contravened the provisions of Section 46(4) of the Customs Act,
7962. In terms of Section 46(4) of the Customs Act, 1962, the Importer is required
to make and subscribe to a declaiation as to the truth of the contents of the Bills
of Entry submitted for assessment of Customs Dut5r. Section 1 1 1 (m) of the
Customs Act, 1962 provides for confiscation of any imported goods which do not
correspond in respect of value or in any other particular with the entry made
under this Act. In this case, M/s. GTPL Hathway Ltd. has resorted to mis-
classification of the goods by wrongly classifring it under different CTH instead of
Customs Tariff ltem No.85287100 in the Bills of Entry Iiled by them as detailed in
Annexure-A and B to the Show Cause Notice with an intention to evade Basic
Customs Duty that would have accrued to them if they had correctly classified the
same. Thus, provisions of Section I11(m) of the Customs Act, 7962 would come
into picture. I thus find that willful mis-declaration of classification of the
impugrred goods and suppression of correct classification of the impugned goods

from the Air Cargo Complex, Ahmedabad on the part of M/s. GTPL Hathway Ltd.
has rendered the said goods cleared from Air Cargo Complex, Ahmedabad liable
for confiscation under Section 1 1 1(m) of the Customs Act, 1962.

33.2 As the impugned goods are found liable to conliscation under Section 111
(m) of the Customs Act, 1962, I find it necessary to consider as to whether
redemption fine under Section 125(1) of Customs Act, 1962 is liable to imposed in
lieu of confiscation in respect of the imported goods, which are not physically
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available for confiscation. Section 125 (1) of the Customs Act, 1962 reads as

under:-

"l2SOptioa to pay frae la lieu of coaflscatio! -
(1) Whenever confiscation of any goods is authorised by this Act, the
oflicer adjudging it may, in the case of aly goods, the importation or
exportation whereof is prohibited under this Act or under arry other
law for the time being in force, and shall, in the case of any other
goods, give to the owner ofthe goods [or, where such owner is not known,

the person from whose possession or custody such goods have been
seized,] an option to pay in lieu of confiscation such fine as the said
officer thinks frt... "

33.3 I find that though, the goods are not physically available for confiscation
and in such cases redemption fine is imposable in light of the judgment in the
case of M/s. Visteoa Automotlve Systens India Ltd. reported at 2O18 (OO9l

GSTL 0142 (Madl wherein the Hon'ble High Court of Madras has observed as
under:

The penalfu directed against the importer under Section 112 and the

fine pagable under Section 125 operate in two different fields. The

fine under Section 125 i.s in lieu of confiscation of the goods. The
paAment of fine followed up bg paAment of dutg and other charges
leuiable, as per sub-section (2) of Section 125, fetches relief for the
goods from getting confi-scated. By subjecting the goods to paAment
of dutg and other charges, the improper and irregular importation is
sought to be regulari,sed, whereas, bg subjecting the goods to
pagment of fine und.er sub-section (1) of Section 125, the goods are
saued from getting confiscoted. Hence, the auailabilitu of the oood.s
is not necessaru for imposinq the red.emption fine. The openinq
u.tord,s of Sectinn 125, "Wheneuer conftscation of anu ooods rls

authorised bu thi-s Act ....", brinqs out the Doint clearlu. The potuer to
impose redemption fine spinqs from the authorbation of
confiscatio fooods Drouided r und.er Section I 1 1 of the Act.no
When once pou.ter of quthorisotion for confiscation of qoods qets
traced to the said Section 111 o the Act. u..te are of the opinion that
the phusical auailabilitu of qoods is not so much releuant,The
redemption fine i.s in fact to auoid such consequences flouing from
Section 11) only. Hence, the paAment of redemption fine saues the
goods from getting confiscated. Hence. their phusical auailabilitu
d.oes not haue an o sition d tion

f

s or e

und.er Section 125 of the Act. We accord.inglA answer question No
(iir).

774. ...... In the aforesaid context, we maA refer b and rely upon a
deci.sion of the Madras High Court in the cose of M/s. Visteon Automotiue
Systems u. The Customs, Excbe & Serube Tax Appellate Tribunal" C.M.A.
No. 2857 of 2O11, decided on Llth August, 2017 [2.9J8_]21_CSJ.L-_!72
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33.4 I also find that Hon'ble High Court of Gujarat by relying on the above
referred judgment, in the case of Synerry Fertichem Ltd. Vs. Unioa of ladla,
reported h 2O2O (331 G.S.T.L. 513 (cuJ.l, has held inter alia as under: -



(Mad.)1, uherein the follouing has been obserued in Para-23;

"23. The penalfu directed ogainst the importer und.er Section 112 and
the ftne paAable under Section 125 operate in tun d"ifferent fields. The

fine under Section 125 b in lbu of confiscation of the goods. The
paqment of fne folloued up by paAment of dutg and other charges
leuiable, as per sub-sectinn (2) of Sectbn 125, febles relief for the
goods from geXing confrscated. By subjecting the goods to paVment of
dufu and other charges, the improper and. bregular importation is
sought to be regularised, whereas, by subjectittg the goods to paAment
of ftne under sub-section (1) of Section 125, the goods are saued from
getting conftscated. Hence, the auoilabilitg of the goods is not necessary

for imposing the redemption frne. The opening words of Section 125,
"Wheneuer conftscatbn of any good.s is authori-sed bg thi.s Act....",
brings out the point clearlg. The pouEr to impose redemption fine
spings from the authorbation of conftscation of good.s prouided for
under Section 111 of the AcL When once power of authorisation for
conftscation of goods gets traced to the said Section I 1 1 of the Acl ue
ore of the opinbn that the physbal auailabilitg of goods b not so much
reLeuant. The redemption frne b in fact to auoi.d such corlsequences

flowing from Section 111 onlg. Hence, the paAment of redemption fine
saues the good.s from getting conftscated. Hence, theb phgsbaL
auailability does not houe ang signifrcance for impositbn of redemptbn
fine under Section 125 of the Act. We accordingly ansu)er question No.
(ii{."

775. We would like to follout the dictum as lald doun bg the
Madros Hlgh Court ln Para-23, reJerred, to aboue."

33.5 In view of the above, I find that redemption fine under Section 125 (1) is
liable to be imposed in lieu of confiscation for imported goods covered under B/E
No. 9849597 dated 15.04.2O13 having assessable value of Rs. 54,54,000/- as
mentioned in Annexure A' of tJre Show Cause Notice and the imported goods

covered under Bill of Entry No. 7959288 dated 26.12.2016 having assessable
value of Rs. 6,80,37,929/- as mentioned in Annexure ts' of the Show Cause
Notice.

34. Whether M/e, GTPL Hathway Ltd is liable for penalty under Section
ll2lall Section 114A of the Customs Act, 1962 ?

34.1 The Show Cause Notice proposes pena.lty under the provisions of Section
7l2lal, or Section 114A of the Customs Act, 7962 on M/s. GTPL Hathway Ltd . The
Penalty under Section 114A can be imposed only if the Duty demalded under
Section 28 ibid by alleging willful mis-statement or suppression of facts etc. is
confirmed/determined under Section 28(4) of the Customs Act, 1962. As discussed
in foregoing paras, M/s. M/s. GTPL Hathway Ltd had willingly mis-declared the
classihcation of the impugned imported goods with an intention to avoid the
pa1.ment of Basic Customs Duty that would have accrued to them if they had
correcfly classified the same. I have already held that the differential Customs Duty
of Rs. 2,06,85,387/- (Rupees TVo Crore, Six Lakh, Eighty Five Thousand, Three
Hundred and Eighty Seven only) is conlirmed and liable to be recovered from M/s.
GTPL Hathway Ltd under Section 28(4) of the Customs Act, 1962. As the provision
of imposition of penalty under Section 114A ibid is directly linked to Section 28(4)
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ibid, I Iind that penalty under Section ll4A of the Customs Act, ).962 is to be

imposed upon M/s. GTPL Hathway Ltd.

34,2 The Show Cause Notice a-lso proposes imposition of penalty under Section
112(a) of the Customs Act, 7962 on M/s. GTPL Hathway Ltd. In this regard it is to
mention that the fifth proviso to section 114A of ttre Customs Act, 7962 provides
that penalty under Section 112 shall not be levied if penalty under Section 1 14A of
the Customs Act, 1962 has been imposed and the same reads as under:

" Prouid.ed also that where ang penaLtg has been Leubd under this Section, no
penaltg shalL be leuied under Section 112 or Sectinn I 14."

In the instant case, I have already found that M/s. GTPL Hathway Ltd is
liable to pena.lty under Section 114A of the Customs Act, 1962 and therefore penalty
under Section 112 is not imposable in terms of the Sth proviso to Section 114A of
the Customs Act, 7962.

35. In view of my frndings in paras supra, I pass the following order:

35.1 I reject the declared classification of the subject goods, viz. '8 in 1 Encoder
Model No. UBLA-Magic-81OOA' imported by M/s. GTPL Hathway Ltd. in the Bill of
Entry No.9849597 dated 15.04.2013 under Customs Tariff Item No.85176990 (as

detajled in Annexure A to the Show Cause Notice) and order to re-classifu the said
goods under Customs Tariff Item No.85287100 of the First Schedule to the
Customs Tariff Act, 1975 (51 of 797 5l and reassess the subject Bill of Entry
accordingly;

35.2 I reject the declared classification of the subject goods imported by M/s.
GTPL Hathway Ltd. in the BilI of Entry No.7959288 dated 26.72.2016 under
Customs TariII Item No.85299090/85287390 (as detailed in Annexure B to the
Show Cause Nolice) and order to re-classifu the said goods under Customs Tariff
Item No.85287100 of the First Schedule to the Customs Tariff Act, 1975 (51 of
1975) and reassess the subject Bill of Entry accordingly;

35.4 I confirm the demand of Differential Customs Dut5z amounting to Rs.
2,OO,31,O47 l- lRupees TVo Crore, Thirty One Thousand and Forty Seven
oalyf as detailed in Annexure- B of the Show Cause Notice leviable on the
'imported goods" covered under Bills of Entry No. 7959288 dated 26.12.2076
imported by Mls GTPL Hathway Limited under Section 28(41 of the Customs Act,
1962 readwith the provisions of Section 28(8) of the Customs Act, 7962 and order
to recover the same. Further, I order to appropriate Rs. 2,OO,31,O47/- lRupees
fVo Crore, Thirty One Thousand and Forty Sevea oalyl paid during the
provisioaal Assessto.ent of Bills of Entry No. 7959288 dated 26.12.2016.
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35.3 I confirm the demand of Differential Customs Duty amounting to Rs.
6,54,3fi1- lRupees Sir Lelh, Fifty Four Thousand, Three Huadred and Forty
oalyf as detailed in Annexure- A of the Show Cause Notice leviable on the
"imported goods" covered under Bills of Entry No. 9849597 dated 15.O4.2013
imported by M/s GTPL Hathway Limited under Section 28(4) of the Customs Act,
1962 readwith the provisions of Section 28(8) of the Customs Act, 7962 and order
to recover the same.



35.5 Interest at the appropriate rate shall be charged and recovered from M/s
GTPL Hathway Limited, under Section 28AA of the Customs Act,7962 on the duty
confirmed hereinabove at Para 35.3 & 35.4 above.

35.6 I hold tlre imported goods totally valued at Re.7,34,91,929l- lRupees Seven
Crore, Thlrty Fout Lakh, Nlnet5r One Thousaad, Nlae Hundred and Twenty
Nlne oalyl as listed in Annexure- A & B of the Show Cause Notice imported vide
Bill of Entry No. 9849597 dated 15.04.2013 and 7959288 dated 26.12.2076 liable
for confiscation under Section 111(m) of the Customs Act, 1962. However, I give
M/s GTPL Hathway Limited the option to redeem the goods on paJ.ment of Fine of
Rs,75,OO,OOO/- (RupeeE Seycnty Flve LaLh oalyl under Section 125 of the
Customs Act, 1962.

35.7 I impose penalty of Rs. 2,O6,85,387/- (Rupees Tto Crore, Six Lakh, Eight
Five Thousand, Three Hundred and Elghty Seven only) plus penalty equai to
the applicable interest under Section 28AA of the Customs Act, 7962 payable on
the Duty demanded and confirmed above on M/s GTPL Hathway Limited., under
Section 114A of the Customs Act, 7962 in respect of Bills of Entry No. 9849597
dated 15.04.2073 and 79592a8 dated 26.72.2076 detailed in Show Cause Notice.
However, I give arr option, under proviso to Section 114A of the Customs Act,
1962, to the importer, to pay 25%o of the amount of tota-l penalty imposed, subject
to the pa5rment of tota.l dut5r amount and interest conflrmed and the amount of
25%o of penalty imposed within 30 days of receipt of this order.

36 This order is issued without prejudice to any other action that may be taken
under tJle provisions of the Customs Act, 1962 and Rules/Regulations framed
thereunder or any other law for the time being in force in the Republic of India.

disposed olf in above terms

o) ""-41o'

DtN -2o24o,97 LMNOOOO240463
F.No. VIII/ 10-16/Pr Comrnr. /O&A/2018

To,
1. M/s. GTPL Hathway Llmited.,
GTPL House, FP No. 50,
Opp. Armedia, Near Pakwan Crossroad,
Sindhu Bhavan Road, Bodakdev,
Ahmadabad -380059

Copy to:

(Shiv Kumar Sharma)
Principal Commis sioner

The Chief Commissioner of Customs, Ahmedabad Zone
The Additiona-l Director General, Directorate of Revenue Intelligence,
Mumbai Zonal Unit, Mumbai
The Additional Commissioner, Customs, TRC, HQ, Ahmedabad.
The Deputy Commissioner, Air Cargo Complex, Ahmedabad
Guard File.
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37 The Show Cause Notice No. DRIIMZU/Cl/ INT-38/2018 dated 06.04.2018 is

Date: 1O.O9.2O24.

BY Speed Post A.D


