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cases, any person aggrieved by this order can prefer a Revision Application to The Additional Secretary/Joint

Secretary (Revision Application), Ministry ofFinance, (Department of Reventre) Palliament Street, New

Delhi within 3 months from the date ofcommunication ofthe order.

F.No. 5/49-292/C us/AHD/2024-2s

Under Section 129 DD(l ) ofthe Customs Act, 1962 (as amended), in respect o f the following categories of
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(q)
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destination in India or so much ofthe quantity ofsuch goods as has not been unloaded at any such destination

ifgoods unloaded at such destination are short ofthe quantity required to be unloaded at that destination.
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Payment of drawback as provided in Chapter X ofCustoms Act, 1962 and the rules made thereunder(c)
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The revision application should be in such form and shall be verified in such manner as may

the relevant rules and should be accompanied by

be specified in

(6)

(a) 4 copies ofthis order, bearing Court Fee Stamp ofpaise fifty only in one copy as

I item 6 of (he Court Fee Act, I 870.

prescribed under Schedule
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(b) 4 copies ofthe Order - ln - Original, in addition to relevant documents, ifany
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(c)
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(d) The duplicate copy ofthe T.R.6 challan evidencing payment ofRs. 2001 (Rupees two Hundred only) or Rs.

1,0001 (Rupees one thousand only) as the case may be, under the Head of other receipts, fees, fines,

forfeitures and Miscellaneous Items being the fee prescribed in the Customs Act,1962 (as amended) for tiling

a Revision Application. Ifthe amount ofduty and interest demanded, fine or penalty levied is one lakh rupees

or less, fees as Rs. 200/- and if it is more than one lakh rupees, the fee is Rs. 1000/-.
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In respect ofcases other than these mentioned under item 2 above, any person aggrieved by this order can file

an appeal under Section t29 A(l) ofthe Customs Act, 1962 in form C.A.-3 before the Customs, Excise and

Service Tax Appellate Tribunal at the following address :
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F.No. S/49-292/Cus/AHD/2024-2s

l. M/s. Atpesh Metat Corporation (hereinafter referred as 'the appe[[ant') has fited

the present appeal under section 128 of the customs Act, 1962, against an 0rder-ln-

0riginat No. 06/AR/ADC/SRI12024-25 dated 11.11.2024 (hereinafter referred to as 'the

impugned order), passed by the Additional commissioner of cusloms, customs Division

Surat, Surat (hereinafter referred to as the'adiudicating authority').

2. Facts of the case, in brief, are that the appel[ant has supptied MS Plates and TMT

Bars of various size fatting under Chapter 72 to an SEZ Unit viz. Jubitant lngrevia Ltd.

situated within Jubitant sEZ. The subject goods were attracting export duty @15% during

the period ot 22.05.2022 lo 18.11.2022 as per the provisions of Notification No.28/2022-

Customs and 2912022-Custom, both dated 21.5.2022. As the appe[[ant had not paid

export duty on their suppty to SEZ Unit, a Show Cause Notice dated'16.05.2024 came to

be issued by Additionat Commissioner of Customs, Custom Division-Surat, towards

demand of Export Duty of Rs.7,30,565/- atong with interest under the provisions of

Seclion 28(l) and Section 28AA of the Cusloms Act, 1962. Vide impugned order dated

11.11.2024, the said demand has been contirmed by the adiudicating authority.

3. Being aggrieved, the appe[ant has fited the present appeat, mainly on the

f oltowing grounds of appeat.

3.2 A conjoint reading of the above would suggest that export duty can be levied onty

when goods are physicatty taken oul of lndia. As against lhis, the impugned order heavily

reties upon Rute 27 proviso under SEZ Rutes, 2006, which provides for levy of export

duty on supplies made from DTA to SEZ. First of alt, the Parent Act for export duty is CA,

1962 and its levy is governed by CTA, 1975 as state supra. Any amendment to SEZ Rutes,

2006 cannot override the statutory provisions governing levy itsetf for export duty,

which does not extend to suppties made to SEZ at att.

\j
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qRDEB-IN.APPEAI-

3.1 Export duty is tevied under Customs Act, 1962. Section l2 of the CA, 1962 provides

for [evy of import/export duty for goods coming into or exported out of lndia. The term

"export" is defined under Customs Act, 1962 at Section 2(18) thereof to mean "taking out

of lndia to a place outside lndia". Section 2(27) defines what is "lndia", which includes

even territorial waters of lndia and Section 2 read with Second Schedute to Customs

Tariff Act, 1975 provides for export duty on goods exported out of lndia.

;,
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F.No. S/49-292/CUS HD/2024-25

3.3 The appe[[ant further submitted that this issue is atready decided

jurisdictionaI High court of Gujarat in the case of Essar steet Ltd. zolo (249)

by the

E.L.T. 3

(Guj.) as uphetd by Hon'bte Apex court and reported at 2010 (255) E.L.T. All5 (sc). lt was

categorica[[y held, considering the statutory scheme of things, that:

No Export Duty under Customs Act, 1962:

Export duty can only be levied when goods are physicatty taken out of rndia.

suppties to sEZs remain within lndian territory and cannot be treated as exports

under the Customs Act.

a

No Export Duty under SEZ Act, 2005:

The sEZ Act's legistative intent is to provide tax exemptions for goods and

services supptied to sEZ units. The absence of any charging provision in the sEZ

Act further supports this conclusion.

{'i'l
Fictions under SEZ Act Cannot Extend to Customs Act:

a egatfiction defining SEZs as outside cusloms territory appties onty for sEZ Act

urposes. lt cannot be used to lustify export duty under the customs Act. The

ecision in Essar Steel (Supra) was atso fottowed in various decisions.

tr
IE

lt

3.4 That in tight of the above, since sEZ is a territory within lndia and since any suppty

to sEZ is not per se exporl at att, within the meaning of customs Act, 1952 which

specificatly defines the said term, and since Export duty is a duty of customs, under no

circumstances, much [ess any tegat ones, can suppty of goods from DTA to sEZ be ever

subjected to levy of export duty at att.

3.5 ln Advait Steet Rotting Mitts pvt. Ltd. v. UOl IZOIZ (286) E.L.T. S35 (Mad.)], the

Hon'ble Madras High court hetd that if tevy of duties of customs are to be made

appticabte to goods supptied from DTA to sEZ, it coutd onty be by way of appropriate

amendments introduced in lhe customs Acl, lg 62, as we[[ as in the speciat Economic

Zones Act, 2005.

3.6 Hon'b[e Apex court recently in the case of safari Retreats p. Lrd. zoza (10) TMI

286-SUPREME cOURT categoricatty hetd that definition of any term under one statute

cannot be imported and app[ied to such term in another statute at att. Hence, the term

Page 5 of 12 \-<



,,export" as understood under customs Act, 1962 is different from what is understood

under SEZ Act and Ruted framed thereunder, more so since they are based on deeming

fiction, for the above reasons.

3.7 Having amended detegated tegistation viz. Rute 27 ot SEZ Rules, 2017, does not

render goods supptied to sEZ as "exports" for the purpose of [evy of Export duty under

customs Act, 1962 at a[t. Unless and unti[ any amendment is made to customs Act, 1952

or Customs Tariff Act, 1975. The 5th proviso to Rule 27 inasmuch as it provides for a levy

of Export Duty on goods supptied from DTA to SEZ in the absence of any charging section

under the sEZ Act, Customs Act or any other law, is violative of Articte 265 of the

Constitution and must therefore be struck down as u nconst itutiona [. A rute cannot

override the provisions of the Act and is subordinate legislation.

3.8 The SEZ unit itsetf has already paid up the Export duty on the very same supply

as being the subject matter of the present proceedings.0nce having atready collected

and recovered the said Export duty, and having not even returned the same back to the

SEZ unit, the very same export duty demand cannot once again be raised against the

Appettant at alt.

4. ln view of the above submissions, the appettant requested that the impugned

order is required to be set aside with consequentia[ relief.

5. The appettant has submitted a printout of e-receipt towards payment of Rs.

54,800/- vide Chattan No.2084746158 dated 12.02.2025 towards payment of pre-deposit

catcutated @7.5% of the duty amount under the provisions of Section '129E of the

Customs Act, 1962.

6.1 ln the Form No. C.A.-I, the appettant has shown the date of communication of the

impugned order dated 11.11.2024, as'26.11.2024'. Whereas, the appeat has been received

in this office on 18.02.2025. Thus, this appeal has been fited after a delay ol 24 days

beyond the normal period of 60 days, as prescribed for fiting appeal under Section 128

of the Customs Act, 1962. The appellant has apptied for condonation of detay in fiting of

appeat.

6.2 As regards condonation of detay up to a period of 30 days in fiting appeats, I refer

the Judgment of Hon'bte Supreme Court in the case ol ColleclotlaodAcguisjton

Page 5 of 12
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reporled in 1987 (28) ELT tB5 (SC),

wherein it has been hetd that a justifiabte tiberat approach shoutd be adopted in cases

of condonation of delay. Accordingty, I condone the detay ol 24 days in fiting the Appeat,

as per the first proviso to Section l28(l) of the Customs Ac|,1962.

7 ln view of the above position, the appeat has been admitted and being taken up

for disposat.

8. One set of the appeat memorandum has forwarded to the adjudicating authority,

for comments vide this office tetter dated 25.03.2025, but no repty thereof has been

received.

appettant

so, I proceed to decide the appeat on the basis of documents submitted by the

PEESOXAT IJEARING

9. PersonaI Hearing in respect of the appeat was hetd on 09.12.202s, which has been

attended by Mr. Saurabh Dixit, Advocate, on behatf of the appettant. He reiterated the

submissions made at the time of fiting of appeals. He also submitted additionat

submissions dated 09.12.2025 and furnished copies of relied upon case [aws.

ADDIIIONAI S U BM lsSl 0 Ns (G ist)

10. Gist of the additionat submissions fited by the appettant are as under.

l0.l Articte l3(3) of the Indian Constitution includes within the definition of law forms

of subordinate [egislation such as order, rule, regulation, notification. Therefore, the

subordinate tegislation in the present case i.e. amendment of Rute 27 of sEZ Rutes, 2017

which was issued contrary to the customs Act, 1962. Hence, the same cannot prevail

over lhe primary legistation. we are tegatty duty bound to ensure that the primary

tegislation should prevai[ over the subordinate tegistation. Therefore, even though, the

sEZ Rute created the same is not binding for the reason that the same is not in

consonance with primary [egislations which is customs Act, 1962. Authorities has to

give primacy to the primary tegis[ation and not to the subordinate tegislation. some of

the judgments play very cruciaI rote in reviewing primary and subordinate tegislation to

ensure they conform to the constitution and the principtes of legatity and

reasonableness which are as fo[[ows:

qd lir).
t)

,,t
t:

t
€\

+
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Kesavananda Bharati v. state of Kerata, (1973) 4 SCC 225; AIR 1973 SC 1461;

Minerva Mitts v. Union of lndia, AIR 1980 SC 1789;

Harakchand Ratanchand Banthia v. Uol, AIR I9?0 SC 1453 = 1970 SCR (1) 479'

10.2 This issue is atready decided by the iurisdictionat High court of Gularat in the

case of Essar Steet Ltd.20l0 (249) E.L.T.3 (Gui.) as uphetd by Hon',ble Apex court and

reported at 2010 (255) E.L.T. All5 (SC).

10.3 That the identicat issue squarely covered by the Hon',ble Andhra Pradesh HC in

case of M/s.TUF Metatturgicat Private Limited 2025(9) TMI ll?l - AP, hetd that the 5th

proviso to sub-rule (l) of Rute 27, SEZ Rutes,2006, is ultra vires the sEZ Act,2005 and

the same was accordingty struck down. The court found no statutory authority

permitfing the CentraI Governmenl to levy customs duty on movement of goods from

the Domestic Tariff Area to an sEZ. lt was hetd that section 55 does not authorize such

a tevy and Section 30 onty contemplates duty on removats from SEZ to DTA'

10.4 ln view of the above additionat submissions, the appetlant again requested to

quash and set aside the impugned order with consequentiaI relief'

DISCUSSION AND FINDINGli

11. lhave carefulty gone through the written as we[[ as oral submissions made by or

on behatf of the appettant viz. M/s. Atpesh Metat Corporation. The issue invotved in the

appealiswhetherexportdutyonthegoodssupptiedbytheappettanttoSEZUnitis

leviab]e or nol.

Court vide 0rder dated 10.02.2020 reported as aDion olJtldia Vs.

€
e

ii
,"#
6
aPage 8 of 12
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"t2. ln the Judgment dated 04.11.2009 in the case ol EssarSleellimlea atd Adani

Powet Lld. lls- Uaioa pf tdla l2OlO (249) E.L.T. 3 (Gui.) = 2009 (11) TMI l4l - GUJARAT

HIGH COURTI, Hon',bte High court ot Gularat has hetd that the levy of export duty on the

goods supptied from Domestic Tariff Area to Special Economic Zone is not justified; that

the petitioners not to be calted upon to pay export duty on movement of goods from DTA

to SEZ units or devetopers. I note that special Leave to Appeat (civit) No. 5698 of 2010

with sLP (c) Nos. 6204,6307,7818, ?931, 9243 and l0ll8 of 2010 fited by Union of lndia

against the aforesaid Judgment dated 04.11.2009 has been dismissed by Hon'bte

supreme court on 12.07.2010 [Union of India v. Essar Steet Ltd. - 2010 (255) E.L.T. All5

(S.C.)]. However, the said Order dated 12.07.2010 has been recalted by Hon'ble Supreme

\-1



F.No. S/49-292/CUs/AHD/2024-2s

[2022 (380) ELT 403 (sc)] and the sLps had been restored. Now, Hon,ble supreme court

has decided this issue vide Order dated 2g.0g.2025, which has been reported as lJaisn

of lndia vs. Adani Power Ltd. [(2025) 36 centax 2sT (s.c.)]. tn the said tatesr 0rder, it

has been observed and held by the Apex Court as under:

%.3 similarly the third quesrion has been considered by rhe High court in
paragraph 41.3 and atter discussion, lhe answer to the said question has been

given in paragraph 41.3.4 ol the impugned judgment. consequentty, the High court

has held in paragraph 42 as under:

"42. ln view of the above discussion and findings arrived at as well as

ol export duly on goods supplied lrom the

Special Economic Zone is not justified. The

ot lo be called upon to pay export duty on

mestic Tariff Area to Special Economic Zone

"6. We find that the High Court has rightly arrived at the conclusions in the

aforesaid paragraphs on a correct interprelation of the provisions of the

aforesaid two Acls. ln the circumstance, we do not find any reason to interfere

with the impugned judgment. Hence, the appeals are dismissed.

8. lt is also necessary lo observe as submitted by lhe learned senior counsel for

the respondent(s) that the Madras High Court as welt as the Andhra pradesh High

Court have also laken a similar view as discussed in the aforesaid impugned

judgment. ln the circumstances, all appeals arising therefrom are also

dismissed.'

Page 9 of 12
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7. 0n a conjoint reading of lhe aforesaid provisions, we find that section 12 of the

Cusloms Act, 1962 is the charging Section. However, under Section 26 of the SEZ

Act, power is reserved to grant an exemption or a concession if under the

provisions of the Customs Act, 1962, a duty is leviabte as per the charging

Sections.

13. However, lfind that the above Orderludgment relates to the period prior to the

amendment of Rute 27 of the sEZ Rutes, 2006, vide Notification No. GSR 909(E) dated

it

,/t

M-



19.09.2018 issued by the Ministry of commerce and lndustry. vide the said amendment,

fifth Proviso to sub-Rute (l) of Rute 27 of the sEZ Rutes, 2005, has been inserted, which

is as under:

"Provided atso lhat supplies from Domestic Tariff Area to Special Economic Zones

shall attract export duty, in case, export duty is leviable on ilems atlracting export

duty."

"27. Be lhat as it may, we set aside the decision daled 26.04.2024 and hold that

Sth proviso to sub-rule (l) of Rule 27 of the Special Economic Zone Rules, 2006,

as ultra vires the Special Economic Zone Act,2005 and is accordingly, struck

down. This wril pelition is accordingly allowed."

16.1 Further, I find that the even after insertion of the fifth Proviso in Sub-Rute 27(1)

of the SEZ Rutes,2006, vide Notification dated 19.09.2018, there are no corresponding

amendments in the provisions of Section 2(18) and 2(19) of the Customs Act, 1962, which

define the terms "export" and'export goods' respectively. The said definitions are as

u nder:

08) "export", with ils grammatical varialions and cognate expressions, means

laking oul of lndia to a place oulside lndia;

09) "export goods'means any goods which are lo be taken out of lndia to a

place oulside lndia;

16.2 Further, the definition of the term "lndia', as given in Section 2(27) ibid, says that

"lndia" inctudes the territorial waters of lndia. ln absence of amendment in any statutory

provision of the Customs AcL,1962,1 am of view that Export duty cannot be levied merely

by virtue of amendment in Rute 27(l) of the SEZ Rutes, 2005 vide Notification dated

19.09.2018. Furlher, the said amendment, i.e. fifth Proviso to Rute 27(1), h a-s*a.[1ga d y been

Page 10 of 12
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14. Therefore, it has to be examined as to whether export duty in this case can be

demanded wherein the period involved is from 22.05.20221o 18.11.2022 i.e. after insertion

of the above-mentioned Proviso.

15. I find that above-mentioned fifth Proviso to Sub-Rute 27(l) has been stuck down

by Hon'bte High Court of Andhra Pradesh in Writ Petition No. 15528 ol 2024 in the case

ot T|JF Metatturgical Pvt. Ltd. vs. union of tndia reported as (2025) 35 Centax 280 (A.P.)

[18-09-2025]. Para 27 of the said Order is as under:



held as ultra vires to the SEZ Act, 2005 and stuck down by Hon'b[e High Court of Andhra

Pradesh in the case of (supra)

17. As regards the requiremenl of amendments in the provisions of the Customs Act,

1962, to tevy export duly on suppty of goods from DTA to SEZ, I also rely upon the Order

dated 27.04.2012 of Hon'ble Madras High Court in the case ol Advait Steel Rolling Mills

Pyl. L1d.ls-1laioa-ptladia12012 (2861 E.L.T. 535 (Mad.)1. The last Para of the said order

is as fo[lows (underline supptied):

"30. As there is no movemenl of goods from lndia to a place outside lndia, export

duty cannot be levied. ln facl, lhere is no'exporl'ol goods, as per the relevant

provisions of the Customs Act, 1962. When the Special Economic Zones Act, 2005,

is a separate Code, il would not be open lo the respondents lo levy duties of

cusloms on goods moved from Domestic Tarilf Areas into Special Economic

Zones, as per the delinition found in Seclion 2 of the Customs Act, 1962. Furthec

when the definition of term 'export'in Section 2(m) of the Special Economic Zones

Act, 2005, is clear and specific, the definition of 'exporti found in Section 2(18) of

lhe Customs Acl, 1962, cannol be made applicable for lhe levy of duties of

customs on goods supplied from the Domeslic Tariff Areas to the Special

Economic Zones. As such, it would not be proper on the parl of lhe respondents

lo levy duties of customs on goods supplied from the Domeslic Tariff Areas to the

units situated in the Special Economic Zones. lf leyy ollutiezatewlpms ate to

aneodmenls inlroduced in the Customs AcL 1962. as well as in the Spectal

respoDdenls to levy duties of customspwueh goods,iy uayot I'lpliticaliLns or

Circulats. The wril petitions are ordered accordingly. No costs.'

to the facts of the present appea[; and therefore, demand of export duty on
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18. ln view of the above provisions and orders, the legat position prevailed during the

period invo[ved in the present appeat, does not authorise Ievy of export duty on suppty

of goods from DTA to SEZ Unit. Therefore, I am of the considered view that the decisions

of Hon'bte Supreme Court in the case ol Uaion-of lodia Vs. Adani Power Ltd. [(2025) 36

Centax 257 (S.C.)] and Hon'ble High Court of Andhra Pradesh in the case ol TUE

Lletallulqieal Pvt. Ltd. vs. llnion of lndia [(2025) 35 Centax 280 (A.P.)] are squarely

).
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suppty of the goods by the appellanl to the SEZ unit is not sustainable. Therefore, the

impugned order passed by the adjudicating authority is required to be set aside.

19. ln view of the above discussion and findings, I pass the fo[[owing order

0 rder

I sel aside the 0rder-ln-0riginat No. 06/AR/ADCISRTl202L-25 dated 11.11.2024 passed by

the Additional Commissioner of Customs, Customs Division Surat, and atlow the appeal

with consequentiaI relief, in accordance with ]aw.

I

\.i.'-

(A PTA)

tN
F.No. S / 49 -29 ? I CU S I AHD l?-024 -25

Commissioner (Appeats),

Customs, Ahmedabad

Date: 11.12.2025

By E:nailjAs per Section 15311)(c) of tLe Customs Act, 1962)

Copy to:

l. The Chief Commissioner of Customs, Gujarat, Custom House, Ahmedabad.

(email: ccoa hm-guj@nic.in )

The Principat Commissioner of Customs, Custom House, Ahmedabad.

(ema it: cus-a h m d - g ui@niejtr rra-customsa hd@ gov.in )

3. The Additional Commissioner of Customs, ln-charge: Custom Division Surat,

Ahmedabad. (emai[: pa!orde:srleust@gpn.in a d jcus-su rat@g ov.in cus- hmd-

adj@gov.in Custech.surat@ gov.in )

4. Shri. Saurabh Dixit, Advocate, Vadodara. (emait: hlo@s aura birdixit.in )

5. Guard Fite.
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To

M/s. Alpesh MetaI Corporation,

l, Radhabhuvan Tanaji Painter Lane,

Siddharth Road, Pratapnagar,

Vadodara - 390001.

(emait: info @alpesh m e!alcorp-com )

2.


