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( u.,r€rEqm) s€-{crf ,+{trffi+ig-{fr erglrfraail-qdsr€s+A

Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the
following categories of cases, any person aggrieved by this order crrn prefer a Revision
Application to The Additional Secretary/Joint Secretary (Revision Application), Ministry of
Finance, lDepartment of Revenue) Parliament Street, New Delhi within 3 months from the
date of communication of the order.

3ffi /Order relating to

(tF.)

(a) any goods imported on baBBage

eflrlr{3"niilaAfts Tcrd-+tcEr+0tffCfficrd
s:ffi.
aly goods loaded in a conveyance for importation into India, but uhich are not unloaded
at their place of destination in India or so much of the quantity of such goods as has not
been unloaded at any such destination if goods unloaded at such destination are short of
the quantity rcquired to be unloaded at that destination.

(zI)

Payment of drawback as provided in Chapter X of Customs Act, 1962 and the rules made
thereunder.

The revision application should bc in such form and shall be verified in such manner as
may be specificd in the relcvant rules and should be accompanied cy:

(iE ,1870 4

cFfqi.

4 copies of this order, bearing Court Fee Stamp of paise fifty only in one copy as
prescribed under Schedule 1 item 6 of the Court Fee Act, 1870.

6 1

(a)

(tI 4

4 copies of the Order-in -Original, in addition to relevant documents, if any

ffi'I

4 copies of thc Application for Revision

, 1962

utsau-sq-ffi

cases other than these mentioned under
can file an appeal under Section 129 A(l
the Customs, Excise and Service Tax Ap

&fur

(Fq\r+slcrrqrs. I 0 0 0 /- (Fqg(roEqr{qr,
), +€rrnqrrdrd, @. o{rr. 6 atdqftqi.
ufr{-couimrarero
oif{qfr qo-drcr$orf trrffinosq+{. r oo or-

ntlt. zoor-

.2001-

200/- (Rupees two
rse may be, under the
:ms being the fee
sion Application. If the
e lakh rupees or less,
ts.1000/-.

The dupl icate copy of the T.R.6 challan evidencing payment of Rs.
Hundred only) or Rs.1,000/- (Rupees one thousand only) as the cr
Head of other receipts, fees, fines, forfeitures and Miscellaneous It
prescribed in the Customs Act, 1962 (as amended) for fiting a Revi
amount of duty and interest demanded, fine or penal ty levied is or
fees as Rs.200/- and if it is more than one lakh rupees, the fee is I

2Ffii
beni-+g$r+rmd&3rdnr@,{rEarT6Ts6-rd'tft +Sqr{Fofitl.;rrq 1e62 iDlqlilT 12e q (1) +grftitrYd*.(._3
+*cr$co.,@qffi qcqf ffi frtrfl rtc-rcrfl -do-l-fl EAt
In respect of
by this order
C.A.-3 before
address :

item 2 above, any person aggrieved

) of the Cust)ms Act, 1962 in form
pellate Tribunal at the following

ustoma, Excise & S ervice Tax Appellate

I

i

{q)

(b)

(c)

(b)

(c)

(tI)

4
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2"d Floor, BahumaliBhavan,
Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

Under section 129 (a) of the said Act, every application made before the Appellate

Tribunal-

(a) in an appeal for Srant of stay or for rectification of misttrke or for any other purpose; or

(b) for restoration of an appeal or an application shall be accompanled by a fee of five

Hundred rupees.
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(tF'

)

(a)

(tI
)

Under Section 129 A (6) ofthe Customs Acl, 1962 an appeal under Section 129 A (l) of
the Customs Acl, 1962 shall be accompanied by a fee of -

where the amount of duty and interest demanded and penalty levied by any ofltcer of
Customs in the case to which the appeal relates is five lakh rupees or less, one thousand
rupees;

L29, 1962, L962 12e g (6)

qr{ilERTqgodt6-{dd

1
5-(l'g(

oqq@

(b) where the amount of duty and interest demanded and penalty levied by any officer of
Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty lakh rupees, five thousand rupees ;

(T)

where the amount of duty and interest demanded and penalty levied by any officer of

Customs in the case to which the appeal relates is more than fifty lakh rupees, ten

thousand rupees

iD.qcqrfl Er{tr5.qcnsdrir-*fr; iif r6vrrFcs .

(c)

(q)

(d) An appeal against this order shall lie before the Tribunal on payment of 10% o

demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone

is in dispute.

10%

ror.:rEr+-Gw,q6iar{fi{sFfEr{At,si+f,{srqIll-rn
{s

f the duty
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to clear it illicitly for
he did not want t

s/49-62lClls/A H D t2024-25

Mr. Ramesh Chandra patel, Nichla Kherwara, liherwara, Rajasthan
(hereinafter referred to as "the appellant") has filed the present appeal in
terms of section r 28 of the customs Act, 1962 agairst order in original
No. 2SIADC/vM I o&A / 2024-25 dated o}.os.2o24 (hereinafter referred to
as "the impugned order") passed by the Additionar commissioner,

customs, Ahmedabad, (hereinafter referred to ars "the adjudicating
authorit/).

2. Briefly stated, facts of the case are that the appellant was

intercepted by the officers of customs, Air Inteligerrce Unit (hereinafter
referred to as "AIU") on arrivar at SVp Internationar Airport, Ahmedabad
from Abu Dhabhi by Air Arabia Flight No 3L 1ll on i4,O2.2O24, when he
was about to exit through the Green channel. The AIU officers asked the
appellant, if he was carrying any contraband/dutiabl: goods in person or
in his baggage to which appelrant denied. The AIrJ officer asked the
appellant to walk through the Door Frame Metal Detector (DFMD) machine
after removing all the metalric objects he was wearing c,n his body/ clothes.
The appellant readily removed the metallic substan.:es from his body/
clothes and kept it on the tray placed on the table and after that the AIU
officer asked him to pass through the Door Frame Metal Detector (DFMD)

machine and while he passes through the DFMD Machine, no beep sound
was heard indicating there is no dutiable/objectionable item on his body or
cloths. The appellant put his brggage i.e. one corrugar:ed cartoon box and
one black coloured shoulder bag in the baggage scanning machine. On
scanning, the officers find some suspicious image in his corrugated carton
box. The officers in presence of the panchas and tht: appellant found a
black coloured LED torch. The said torch is again scanned in the X-ray
scanning machine and the officers in presence of the panchas and the
appellant which resulted in recovery of 03 yellow coroured metal pieces
wrapped with black coloured adhesive tape. on being e-sked, the appe ant
told the officers that the said yellow coloured metal pie,:es are of pure gold
cut bar.

2.1 The Government Approved Valuer, confirmed that the 03 cut gold
bars are weighing 274.SOO grams, having pung 999.0/24Kt., having Tariff
value of Rs.15,16,5131- and market value of Rs.17,43,O,lS/_.

2.2 Statement of the appellant was recorded on 14.02.2024 under
Section 1O8 of the Customs Act,l962, wherein he, inter.alia, admitted. that

k 1

c,
1P r

o declare the said gold

6
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his personal gain and to avoid payment of Customs duty and had

attempted to smuggle the said gold into India.

2.4 By not declaring the value, quantity and description of the goods

imported by him, the appellant has violated the provisions of Baggage

Rules, 2016, read with the Section 77 of tl;re Customs Act, 1962 and

Regulation 3 of the Customs Baggage Declaration Regulations, 2013. The

improperly imported gold by the appellant, found concealed without

declaring it to the Customs is thus liab1e for confiscation under Section

111(d), 111(f), 111(1), 111(J), 111(1) & 111(m) read with Section 2 (22),133),,

(39) of the Customs Act, 1962 and further read in conjunction with Section

11(3) of the Customs Act, 1962. The appellant, by his above-described acts

of omission/commission and/or abetme nt on his part has rcndered himself

liable to penaity under Section 112 of the Customs Act, 1962. As per

Section 123 of the Customs Act, 1962, the burden of proving that the said

improperly imported gold, totalty weighing 27 4 .5OO grams having tariff

alue of Rs. 1 5 ,16,3131- and market value of Rs.17,43,075/- by way of

ealment in the form of gold cut bars, concealed in the Black coioured

kept in the baggage, without declaring it to the Customs, are not

ggled goods, is upon the appellant.

2.5 The appellant vide his letter dated 17.O2.2O24, forwarded through

t

Shri Rishikesh J Mehra, Advocate submitte d that he ts cooperating in

investigation and claiming the otrvnership of the gold recovered from htm.

Jir
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2.3 The appellant had actively involved himself in the instant case of

smuggling of gold into India. The appellant had improperly imported 03 cut

gold bars, totally weighing 274.5OQ grams made of 24ktl 999.00 purity

gold, having tariff value of Rs.15,16,313/- and market value of

Rs.17,43,075/- by concealing in the form of gold cut bars concealed in the

Black coloured torch kept in the baggage, without declaring it to the

Customs. He opted for Green Channel to exit thc Airport with a deliberate

intention to evade the payment of Customs duty and fraudulently

circumventing the restrictions and prohibitions imposed under the

Customs Acl, 1962 and other allied Acts, Rules and Regulations. Therefore,

the improperly imported 03 cut gold bars, by the appellant, by way of

concealment without declaring it to the Customs on arrival in India cannot

be treated as bonafide household goods or personal effects. The appellant

has thus contravened the Foreign Trade Policy 2O75-2O and Section 11(1)

of the Foreign Trade (Development and Regurlation) Act, 1992 read with

Section 3(2) and 3(3) of the Foreign Trade (Dcvelopment and Regulation)

Act, 1992.



He understood the charges levelled against him. He requested to adjudicate

the case without issuance of Show Cause Notice.

2.6 The Adjudicating authority, vide the impugned order, has ordered
for absolute confiscation of 03 cut gold bars, totally weigh ing 274.soo
grams made of 24kt I 999.00 purity gold, having tariff value of
Rs.15,16,313/- and market value of Rs.17,43,OZS/_ tnder the provisions

of Section 1 1l (d), 1 I 1(f), 111(i), 111(l), 111(l) and 111(m) of the Customs

Act, 1962. The adjudicating authority has also imp,6566 penalt5r of Rs.

5,0O,0O0/- on the appellant under Section 112 (a)(i) of the Customs

4ct,7962.

3. Being aggrieved with the impugned order, tht: appellant has filed
the present appeal and mainly contended that;

As regards confiscation of the goods under Section l2S of the
Customs Act 1962, the Ld. Adjudicating Authorigr, while admitting
that there is no option to the Adjudicating Authority if the goods are

not prohibited, but to release the goods on paJ.rnent of redemption

fine, and if the goods are prohibited he has a discretion to either
release thc goods on pa5rment of redemption fine or confiscate the
goods absolutely. The case laws relied upon by the adjudicating
authority are not applicable in the facts and circumstances of the
case.

A reading of Paras of the findings of the ad-udicating authority
clearly shows that the adjudicating Authority was pre_decided to
absolutely confiscate the gold in question, without applyrng himself
to the crucial fact that he had a discretion to either permit release

of gold on Redemption fine or absolutely confiscate them only when

the goods were "prohibited,,. Though not adm itting, even if for a
moment it is presumed that the goods in question were prohibited,
the Ld Adjudicating Authority is required to ex<:rcise his discretion
and how such discretion is to be exercised is laid down in the case

of Commissioner of Customs (Air) vs p. Sinnasarny in CMA No. 163g
of 2008, before the Hon High Court of Mad:-as decided on 23
August,20l6,

In the instant case it is very clear that thr: Ld. Adjudicating

that the Appellant

rcealed the gold in

findings, the Ld

ed that the gold in
question should be absolutely confiscated and penalty imposed

I
s I 49 -62 I CU S / AHD I 2024-2s

Page 5 of 25
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casc, all of which are erroneous findings as discussed above.

ng into consideration these
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There are plethora of Judgements both for and against the release

of gold seized in Customs Cases. A combined reading of all the

cases with specific reference to the policy/Rules in vogue at the

relevant times, will show that depending on circumstances of each

case in hand and the profile of the person involvcd, the goods in

question may become "Prohibitcd" which are otherwisc not listed in

the prohibited categories. However, despite the goods being

prohibited the same can be released or re-exported in the discretion

of the Adjudicating Authority, which discretion has to be exercised

as per the canons laid down by thc Hon. Apex Court as discussed

above. In this connection, following case laws are submitted relied

upon by the appellant: -

(i) Yakub Ibrahim Yousuf 2Ol1 (263) lILl'-685 (Tri. Mum) and

subsequently 20 1 4-TIOL-27 7-CllSTS'|- M U M.

(ii) Shaik Jameel Pasha Vs Govt of India 1997 (91) DLT 277 (AP);

(iiil V.P. Hamid vs Commissioner of Customs, 1994 (73) ELT 425

(Tri);

(iv) T. Elavarasan vs Commrssioner of Customs(Airport) Chennai

2Otr ,266l, ELT 167 (Mad);

(v) Union of India Vs Dhanak M. Ramji 2OO9 (2481 DLT 127

(Bom); upheld by Hon. Supreme Court vide its judgement dated 08-

03-20 10, reported in 20 10 (252) EL l A 1 02 (SC)

(vi) A. Rajkumari vs CC (Chennai) 2Ol5 (321) El,T 540 (Tri-

Chennai);This case was also affirmed by the Hon. Apex Court vide

20ls (321) ELT A207 (sc).

It is also submitted that impugned goods are not prohibited for use

by the society at large and release of the same will not cause to the

society and its import and / or redemption would not be dangerous

or detrimental to health, welfare or morals of the people, in any

circumstances.

There is a catena of cases where the orders of absolutc confiscation

were successfully challenged and gold rcleased cither lbr rc-cxport

or on redemption fine u/s 125 of Customs Acl 1962. Somc of the

judgements can be cited as under:

1. S Rajgopal vs CC Trichy 2OO7 (219) ELT 435

2. P. Sinnaswamy vs CC Chennai 2OO7 l22O) ELT 308

3. M. Arumugam vs CC Thiruchirapally 2OO7 (220) EL'l 31 1

4. Krishna Kumari vs CC Chennai 20O8

l

s/49-62lCUS/AHD 12024 -2 5

(2291 ELT 222.
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Following are thc list of latest revision authority,s orders relied upon by

the appellant:

l. Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI, DT.

21.O5.2O2O tN C/A/ Commissioner, Custonrs, Ahmedabad v/s
Shabb'ir'fahcrally Udaipurwala

3. order No: 6r/2O2}-CUS(WZ)/ASRA/MUMBAT,

21.O5.2O2O in cla Commissioner, Customr:, Ahmedabad

Basheer Mohammed Mansuri

4. Order No: 126/2o2o CUS(WZ)/ASRA/MUMBAT,

O7.O8.2O2O in c/a Commissioner, Customs, Ahmedabad

Hemant Kumar.

7. Order No: lO/2Ot9 CUS(WZ)/ASFA/MUMBAI,

3O.O9.2021 in c/a Faithimth Raseea Mohammad

Commissioner of Customs CSI Airport Mumbai.

DT.

v/s

5. Order No: 123-124/2O2O-CUS(\VVZ)/ASRA/MUMBAI,

DT.O7.O8.2O20 in c/a Commissioner, Customs, Ahmedabatl v/s
Rajesh Bhimji Panchal.

6. 2019(369) E,L.T.t677lc.O.I) in c/a Ashok Kumar Verma.

DT.

v/s

DT.

v/s

in the appeal memorandum. The ad

relied upon the following case laws:

rsonal hearing also

s/49-62iCUSlA H D t2024 -2s
Page 8 of 25

8. Ordcr No. 243 & 244/2022 CUS(WZ)/ASRA/MUMBAT, DT

24.O8.2O22 in cla (l ) pradip Sevantilal Shah (21 Rajesh

Bhikhabhai Patcl V/s. pr. Commissioner of Customs, Ahmedabad.

. Coming to the penalties imposed it may be strrted that since the

goods in question were not prohibited, the penalty under section

1 12 (a) and (b) of Customs Act 1962 could not hirve been more than
the duty involved which in this case is Rs. 5,00,000/- on the

appellant.

. The appellant finally praycd to quash and set aside the impugned

order in so far as the absolute confiscation is c<>ncerned and in so

far as the pe,trlti<-:s undcr section 112 customs r.ct is concerned.

4. Shri Rishikcsh Mehra, Advocate, appeared for personal hearing on
04.06.2025 on bchalf of the appellant. He reiterated the submissions made



(r) OIA No. AHD-CUSTM-000-APP-445-23-24 dated 19.O2.2024 tn c/a

Ms. Monika Bharatbhai Prajapati V/s. Additional Commissioner of

Customs Ahmedabad. (Eligible passenger granted re-export).

(ii) OIA No. AHD-CUSTM-000-APP-477-23-24 Dated 1 1,03.2024 In cla

Ms. Gita Yashvantkumar Zrnzuwadia V/s. Additional Commissioner of

Customs Ahmedabad. (Gold Case granted RF, PP).

(iii) OIA No. AHD-CUSTM-000-APP-26O-23-24 Dated 23.10.2023 It c/a

Ms. Truptiben Solanki V/s. Additional Commissioner of Customs

Ahmedabad. (Eligible passenger granted re-export).

(iv) Order No 6rI2O2O-CUS(WZ)/ASRA/MUMBAI dated 21.o5.2020 in

cla Commissioner, Customs, Ahmedabad v/s Basheer Mohammed

Mansuri. (Eligible passenger granted re-export).

(v) Order No: 58/2020-CUS(WZ)/ASRA/MUMBAI

C/Al Commissioner, Customs, Ahmedabad v/s

Udaipurwala. (Eligible passenger granted re-export).

DT. 21.05.2020 rN

Shabbir Taherally

(vi) Order No. 4O4 & 4OSl2023 CUS(wz)/ASRA/MUMBAI DT

in c/a (1) Huzefa Khuzem mamuwala (2) Shabbir Raniiwala

missioner of Customs, Ahmedabad. (Ingenious Concealment

user Pockets Case granted Re-Export & RF, PP)
I

l:

.1 er No. 287 /2022 CUS(WZ)/ASRA/MUMI3AI DT to.to.2022 in

cla pletawala Mohammed Fahad Akhtar V/s. Pr. Commissioner of

Customs, Ahmedabad. (lngenious Concealment Case granted Re-Export on

RF, PP).

(viii) Order No. 284/2022 CUS(WZ)/ASRA/MUMBAI DT 04.rO,2022 in

c/a Prakash Gurbani V/s. Pr. Commissioner of Customs, Ahmedabad.

(lngenious Concealment Case Re-Export, grantcd RI.-, PP),

5. I have gone through the facts of t.he casc available on record,

grounds of appeal and submission made by the appellant at the time of

personal hearing. It is observed that thc issucs to bc decided in the

present appeal are as under;

s/49-62lCUS/AH D I 2024 -2 5 w Page 9 of 25

(a) Whether the impugned order directing absolute confiscation

of 03 cut gold bars, totally weighing 274.500 grams made of 24kt/

999.00 purity gold, having tariff value of Rs.15,16,313/- and market

value of Rs.17,43,075/- urithout giving option for redemption under

Section 125(1) of Customs Act, 1962, in the facts and circumstances

ofthe case, is legal and proper or otherwise;



6. It is observed that the appellant was intercepted by the officers of

Customs, Air Intelligence Unit (hereinafter referred to as "AIU") on arrival

at SVP International Airport, Ahmedabad from Abu Dhabhi by Air Arabia

Flight No 3L l1l on 14.02.2O24, when he was about to exit through the

Green Channel. The baggage of the appellant was scarned and the officers

find some suspicious image in his corrugated carton box. The officers in

presence of the Panchas and the appellant found a black coloured LED

torch. The said torch is again scanned in the X-ray scanning machine and

the officers in presence of the Panchas and the appellant which resulted in

recovery of 03 yellow coloured metal pieces wrapped with black coloured

adhesive tape. On being asked, the appellant told the officers that the said

yellow coloured metal pieces are of pure gold cut bar. The Government

Approved Valuer, confirmed that the 03 cut gold bars are weighing 274.5OO

grams, having purity 999.0/24Kt., having Tariff valu: of Rs.15,16,313/-

and market valuc of Rs.17,43,075 /-. The appellant did not declare the said

gold before Customs with an intention to escape payrnent of dut5r. These

facts have also becn confirmed in the statement of thr: appellant record

under Section 108 of the Customs Act, 1962 on the same day. There

disputing the facts that the appellant had not declarerl possession o

Thereby, he has viola:ed the provisio

1962 read, with F egulation 3 of

at the time of his arrival in India.

Section 77 of the Customs Act

Customs Baggage Declaration Regulations, 2O13. These facts are not

disputed.

6.1 I find that it is undisputed that the appellant had not declared the

seized gold to thc Customs on his arrival in Ind;a. Further, in his

statement, thc appcllant had admitted the knowledge, possession, carriage,

non declaration and rccovery of the seized gold. The acpellant had, in his

confessional statement, accepted the fact of non-declar.ation of gold before

Customs on arrival in India. Therefore, the confiscar:ion of gold by the

adjudicating authority was justified as the applicant had not declared the

same as required under Section 77 of t},e Customs Act, 1962. Since the

confiscation of the seized gold is upheld, the appe llant had rendered

himself liable for penalty under Section t t2(a)(i) of the Ctustoms Act, 1962.

6.2

by the

I have also perused the decision of the GovernrrLent of India passed

Principal Commissioner & ex officio Additional Secretary to the

s/49-62lCU S/AHD I 2024-2 5 v/ Page 10 of 25

(b) Whe I her thc quantum of penalty amounting to Rs.

5,00,0O0/- imposed on the appellant, under Se,:tion 112(a)(i) of the

Customs Acl, 1962, in the facts and circumstances of the case, is

legal and proper or otherwise.

+



Government of India submitted by the appellant and other decisions also. I

find that the Revisionary Authority has in all these cases taken similar view

that failure to declare the gold and failure to comply with the prescribed

conditions of import has made the impugned gold "prohibited" and

therefore they are liable for confiscation and the appellant is consequently

liable for penalty. Thus, it is held that the undcclared 03 cut gold bars are

weighing 274.500 grams, having purity 999.0/24Kt., having Tariff value of

Rs.15,16,313/- and market value of Rs.17,43,O75/- are liable to

confrscation and the appellant is also liable to penalty.

.\ll *i

rescibed conditions to be fulfilled before or nfter cleorance of goods. If

.9
nditions are not fulfilled, it may amount to prohibited goods... ...... "

+ t is apparent from the above judicial pronouncement that even though

gold is not enumerated as prohibited goods under Section I I of the

Customs Act, 1962, but it is to be importcd on fulfiiment of certain

conditions, still, if the conditions for such import are not complied with,

then import of gold will fall under prohibited goods. [-lence, I find no

infirmity in the impugned order on this count.

, .tr

6.3 In this regard, I also rely the judgement of the Honble Supreme

Court in the case of Om Prakash Bhatia Vs Commissioner of Customs,

Delhi 2003 (155) E.L.T. 423 (SC) wherein it is held that;

(a) if there is any prohibition of import or export of

goods under the Act or any other law for the tim.e being in force, it would

be consid.ered to be prohibited goods; and (b) thi.s would not incLude any

such goods in respect of uthich the conditions, subject to which the goods

are imported or exported, haue been complied uith. Thi.s would mean

that if the conditiorts prescribed for import or export of goods are not

complied with, it would be considered to be prohibited goods. This unuld

also be clear from Section I I which empowers the Central Gouemment to

prohibit either 'absolutelg' or 'subject to such conditions'to be fulfilled

before or after clearance, as maA be specified in the notification, the

import or export of the goods of ang specified description. The notijlcation

can be i.ssued for the purposes specifted in sub section (2). Hence,

prohibition of importation or exportation could be subject to certain

6.4 In respect of absolute confiscation of Oll cut gold bars are weighing

274.5OO grams, having purity 999.0 l24Kt., having Tarilf value of

Rs.15,16,3 13/- and market value of Rs.17,43,07 5l-, it is observed that the

adjudicating authority in the instant case relying on the decisions of

Hon'ble Supreme Court in the case of Om Prakash Bhatia Vs

Commissioner of Customs, Delfri 2003 (155) E,L.T. 423 (SC), Hon'ble

st4e-62/cus/AHD/2o24-zs -Jt-{ 
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Kerala High Court in the case of Abdul Razak l2Ol2 (:275) ELT 30O (Ker),

Hon'b1e High Court of Madras in the case of Samynatha n Murugesan [2009

(2471 ELT 2l (Mad)1, Malabar Diamond Gallery Rrt. Ltrl !2OI6-TIOL-1664-

HC-MAD-CUSI, Honble High Court of Madras in the c.a.se of P Sinnasamy

[2O16 (344) IiI-.f I 154 (Mad)] and Order No 17 /2OI9-Ct"rs dated 07.1O.2O).9

in F. No. 375/06/B/20 17-RA of Government of India, l\tlinistry of Finance,

Department of Ilcvcnue - Revisionary Authority in the case of Abdul Kalam

Ammangod Kunhamu in paras 24 to 30 of the impugned order, had

ordered for absolute confiscation of O3 cut gold bars are weighing 27 4.5OO

grams, having pung 999.O124Kt., having Tariff valut: of Rs.15,16,313/-

and market value of Rs.17,43,075/-.

6.5 I find that the Hon'ble CESTAT, Ahmedabad has in the case of

Commr. of C. Ex., Cus. & S.T., Surat-II Vs Dharmesrh Pansuriya [2018

(363) E.L.T. 555 (Tri- Ahmd)l considered the decision of Hon'ble High Court

of Madras in the case of Commissioner of Customs (,a.ir) Chennai-I Vs P.

Sinnasamy l2O)6 (344) 8.1,.T. 1 l5a (Mad)l and the decir;ion of Hon'ble High

Court of Bombay in the case of Commissioner Vs Allied Menezes [2009

(242\ E.L.T. 334 (Bom)1, and were of the view that in case of prohibited

goods as defined under Customs Act, 1962, the adjudiceting authority may

consider imposition of frne and need not invariat,ly direct absolute

confiscation ofthe goods. The relevant paras are reprodrrced hereunder:

'18. It is the argument of the Reuenue that unCer the aforesaid

proubion, once the goods in question are prohibitetl goods under the

Act, no dLscretionary pou-er is left utith the adjudicating authoritg for
imposition of fine. We are afraid that the said plea o,F the Reuenue may

not find support from the pinciple of laut laid dottn bg the Hon'ble

Bombag High Court in the case of Alfred Menezes case (supra). Their

Lordships after analyzing the said provision of Section 125 of the

Cusfoms Act obserued as follows:

3. If is, therefore, clear that Sectian 125(1) deal,s utith two

situations (1) the importation and exportation of prohibited goods and

(2) the importation and exportation of ang other qoods. Insofar a"s

importation or exportation of prohibited goods, the e'xpression used i.s

that uhere the qoods unre confi,scated, the ofJicer "nag". In the ca.se of

ang other goods. u,thich are confiscated, the offtcer 'shall".

4. It Ls, therefore, clear that insofar a,s the prohibited goods are

concemed, there Ls dlscretion in the offrcer to relea;;e the confiscated

goods in terftLs as set out therein. Insofar as other goods are

concented, the officer is bound to release ls. In the instant

case, uE are co

s/49-62lCUS/AHD /2024 -25
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exercbed his discretion. The Trtbunal t2999_123Q_E-LJ.jq [n. -

Murru)l lws upheld the order of the adjuclicating offirer.

9. 'fhis pnnciple b later followed by the Hon'ble Madras High

Court recentlg in P. Sinnasamy's case (supra). Thus, in uiew of the

aforesaid. pinciple, euen if the goods in question are considered es

prohihited goods as defined under the Custom^s Act, the adjudicating

authoity mag corr.sider imposition of ftne and need not tnuaiablg

direct absolute confiscation of the goods. ln these prembes, thus lo

consider the bsue raised at the bqr that whether the gold bars

remoued from the Unit in SEZ without pennLssion and contrary to the

Circulars issued bg RBI and Custom.s, became prohibited goods, or

otherwi,se, in our uiew, becomes more an academic exercise and hence

need not be resorted to.

70. The other argument aduanced bg the Ld. AR for the Reuenue b

that in uieut of the judgment of Hon'ble Madras High Court in P.

Sinnasamy's case, discretion confened under the prouision cannot be

arbitrary and it is to be exercised in judictous monner. From the finding

of the Ld. Commi.ssioner, u-rc notice that euen though he has not

consid-ered the goods a,s prohibited ones, obseruing it in the sense that

these are not arms, ammunitions, narcotic substance, but after

examinirtg the fact that the gold bars uere imported for its authorized

use in the SEZ and after considering other extenuating circum^stances,

exercised dbcretion in directing confr.scation of the gold bars remoued

unauthorizedlg from the SEZ Unit with option to redeem the same on

paAment of .fine. We find that in P. Sinnasamy's case (supra), the

adjudicating authoritA has directed absolute confiscation of the gold

smuggled into the country, which wcts set aside by the Tibunal, ulith a

direction to the adjudbating authoity to consider imposition of fine,

which dtd not find fauour from the Hon'ble High Court. Their Lordships

obserued thqt once the adjudicating ttuthoitg has reasonablg and

rrectlg applied the dbcretion, it es nol open to the Tribunol to giue

'positiue direction to the adjudicating authontll to exercise optLOn Ln O

particular manner. Euen though the facts and circum.stances in the said

case are different from the present one, inasmuch as in the said case

the Commissioner has directed absolute conft-scation, but in the present

ca,se option for payment of fine was extended by the Commissioner;

howeuer, the pinciple latd doun therein is definitelg applicabte to the

present case. Therefore, ue do not firu) merit in the contention of the

Reuenue that the Adjudicating authoritg ought to haue directed absolute

confiscation of the seized goods." \
\)_.

,6

\
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6.6 I havc also gonc through the judgement of Hor-r'ble Tribunal in the

case of Commissioner of Cus. & C.Ex., Nagpur-l Vs lvlohd. Ashraf Armar

.2019 (369) E.L.T. 1654 (Tri Mumbai)l wherein the Hon,ble Tribunal, after

considering the decision of Hon'ble Supreme Court in the case of Om

Prakash Bhatia Vs Commissioner of Customs, Delhi 20O3 (1SS) E.L.T. 423

(SC), has upheld the order of Commissioner (A) who s,rt aside the order of

absolute confiscation ordered by the adjudicating authorit5r and allowed

redemption of 1200.950 gm of concealed gold valued a1 Rs. 27,02,137 /- on

payment of fine of Rs 5,5O,0O0/-. The relevant paras are reproduced

hereunder:

u4. We haue perused the case record as well as judgment passed

by the Hon'ble Supreme Court, Delhi in Om Prakash Bhatia's case.

Releuant interpretation of "prohtbited goods", o,s mact.e in para 9 of the

said judgment b reproduced belout for readg referenc,z:

" From the aforesaid definition, it can be stated thar- (a) if there is ang

prohibition of import or export of goods under the Aa: or ang other law

for the time being in force, it unuld be consi.d.erea to be prohibited.

goods; and (b) this u.tould not include ang such gaods in respect of

tuhtch the conditions, subject to u.hich the good.s are imported_ or

exported, haue been complied uith. This utould inean that if the

conditions prescribed for import or export of good.s are not complied_

ulith, it Luould be conskiered to be prohibited goods. Ihi.s unuld. also be

clear from Section I 1 which empouErs the Centrctl Gouernment to

prohibit either 'absolutelg' or 'subject to such conditinns' to be fulfiiled.
before or after clearance, as mag be specified in th,z notification, the

import or export of the goods of anA specified. description. The

notification can be Lssued for the purposes specified ;;.n sub_section (2).

Hence, prohibition of importation or exportation cottld be subject to

certain prescribed conditions to be fulfilled before or zfter clearance of
goods, If conditions are not fuffllled, it mag amount to prohibited good.s.

?his is also made clear bg thi.s Court in Shekh Mohd. Omer u. Collector

of Custom^s, Calcutta and Others (l9ZO) 2 SCC 7261 wherein it utas

contended that the expression 'prohibition' used in section 111(d.) must

be considered as a total prohibition and that the exltressian does not
bring within its fold the restictions imposed bg clause, (3) of the Import
(control) order, 1955. The court negatiued. the saifi. contention and held

thus: -

'...What clause (d) of Section I I I says is that ang good"s which are

imported or attempted to be imported. contrary to "any prohibition
imposed by any lanu for the time being in fo untry " b liable

tt

,.t
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to be confiscated. "Any prohibition" referred to in that section applies to

euery tApe of "prohibitian". That prohibition mrtg be co mplete or partial.

Any restiction on import or export is fo an extenl a prohibition. The

expressbn "ang prohibition" in Section 1 11(d) of the Customs Act, 1962

includes restrictions. Merely because Section 3 of the Imports and

Exports (Control) Act, 1947, uses three different expressions

"prohtbiting", "resticting" or "otherwise controlling", we cannot cut

down the amplitude of the words "ang prohibition" in Section 1 11(d) of

the Act. "Ang prohibition" means euery prohibition. In other uords all

tgpes of prohibitions. Restrictions is one type of prohibition. From item

(I) of Schedule I, Part IV to Import (Control) Order, 1955, it is clear that

import of liuing animals of all sorts is prohibited. But certain exceptions

are prouided for. But nonetheless the prohibition continues".

5. Going bg the bare reading of the said interpretation, it can be

said that in the definition of prohibited qoods in terms of Section 2(33)

of the Customs Act, 1962, ang such goods means ang such resticted

and prohibited goods and not any other goods. It is in this contest the

whole analgses of prohibited goods is made by the Hon'ble Apex Court

and not in respect of ang other goods other than prohibited and

restricted goods. Gold being a permitted goods for importation, cannot

be said to be restricted goods in applying such an interpretotion but

ceiling on the maximum quantity that could be imported could neuer be

equated with restriction or prohibition to such importcttion. Admitted\g,

appellant's intention to euade duty by suppressing such import is

opparent on record for uthich Commissioner (Appeals) has rightly

conjirrned fine and penaltg under releuant prouisions of the Customs

Act but absolute confiscation of gold, which Ls perrtitted to be imported

to India, solely on the ground that it u-to,s brought in concealment cannot

e said to be in confirmity to lanu or contradictory to deci.sion of Hon'ble

Court giuen in Om Prakash Bhatia's case. Hence the order.

6. Appeal is dismi.ssed and the Order-in-Oiginal lrtro

t / SBA/ JC/ CUS/ 2O14, dated 27-5-2014 passed by the Commissioner

(Appeals) is hereby confirmed. "

6.7 It is further observed that in respcct ol absolute confiscation ol gold

bar, the judgment pronounced on 05.05.2023 in respect of Civil Misc.

Review Application No. 15612022 filed at l-lon'ble Llrgh Court of Allahabad

sitting at Lucknow, by the Commissioner of Customs, Lucknow is relevant

wherein the Hon'ble High Court has uphe ld thc dccision of Hon ''b1e

Tribunal who had upheid the decisron of Commissioner (Appeals) that gold

is not prohibited item, it should be offered for redemption in terms of

and thus rcjected the revlew

d

Section 125 of the Custo
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application filed by the Commissioner of Customs, Lur:know . The relevant

paras of the judgment are reproduced hereunder:

"16. tn the present case, the Commissioner (Appeals) has held

that the gold Ls not a prohibited item, it should be offered for
redemption in terms of Section 125 of the Act. The Tibunal has

recorded that Lhe respondents had brought i;npugned Gotd from
Bangkok to Caga Intemational Airport uithout aeclaing the same to

Custom.s Authorities and there ua^s nothing to e.rplain a,s to hou the

CustorrLs authorities posted at Gaga International Airport auld not

detect such huge quantitg of gold be tg nzmoued from Gaya

International Airport bg pa,ssengers on their arrit al and there uas no

explanation as to hoLU the respondents procured gold before theg

u.tere intercepted at Mughalsarai Railuag Station and the Tibunat

ha.s dismissed the AppeaLs for the aforesai.d. reo,son and has afjlrmed

the order passed bg the Commrbsioner (Appeats) holding that the

import of gold u-tas not prohibited under the Foreign Trade polbg or

any other laut and, therefore, there i,s no stfftcient ground- for
absolute confr-scation of the gold.

17. Nothing u.tas placed before this Court to challenge the ftnding of
the Commissioner (Appeab), which wos upheld ltg the Tribunal, that

Gold is not a prohibited item, and nothing was; placed before this

Court to establLsh that this finding of the Commissrjoner (Appeats)

was u)rong or ertoneous.

18. Ii,uen if the goods in questbn had been brougitt into India uithout

follouing the- conditions prescibed therefore and those fall within the

category of prohibited condition, Section l2S of the Act prouid.es that
the Adjudicating Officer mag giue to the ownet. of such good.s an

option to pay fine in lieu of conJiscatinn. Section l2g A of the Act

confers pou.)ers on the Commissioner (Appealsi to pass such order, as

he thinks just and proper, conftrmirlg, modifuirg or annulling the

decLsion or order appealed against. In the present cclse, the

Commi,ssioner (Appeals) has modified" the ord.er of absolute

confiscation bg imposing penaltg in lieu thereo.f, which was well
,lithin his pou)er as per Section 12g A. The Tibun.at has affmned. the

order of the Commi^ssioner (Appeat-s). This Court dismissed. the

further Appeal filed by the Departm.ent, findhg no iilegatifu in the
judgment pa*ssed bg the Tribunal.

s749-62lCUSi A H D / 2024 -25
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19. In uieut of the aforesand discussion, u)e are of the uiew that the

order passed bg this Court refusing to interfere with the aforesaid

order passed bg the Tibunal does not suffer from ony error, much

less from an error apparent on the face of the record.

20. The reuieut application lacks menl.s and, ctc:cordinqly, the same is

dismissed. "

6.8 Further, It is observed that in the decision vide Order

No.355/2O22-CUS (WZ)/ASRA/MUMBAT, datcd 07.12.2022 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

India, the Hon'ble Revisionary Authority, after going through the details of

the case wherein the passenger had brought 02 gold bars of O1 kg each

and 02 gold bars of 10 tolas each totally weighing 2233.2 grams wrapped

with white coloured self-adhesive marking tape and concealed in both the

watch pockets of black coloured trousers worn by him, rellng on various

decisions of High Court and Apex Court, has allowed gold to be redeemed

on paJrment of redemption fine. The relevant paras of thc order are

reproduced hereunder:

"16. Once goods are held to be prohibited, Section 125 still prouided

dbcretion to consi.der release of goods on redemption fine. Hon'ble

Supreme Court tn co,se of M/s Raj Grou.t Impex (CML APPEAL NO(s).

2217-2218 of 2021 Arising out of SLP(C) Nos, 14633-1affi4 of 2020-

Order doted 17.06.2021) has laid down the conditions and

circum,stances under u-thich such discretion can be used. The same are

reproduced belolu:

71. Thus, uhen it comes to discretion, the exercise thereof hos ta be

guided bg laut; has to be according to the ru.le s of rea^son and justice;

and has to be based on the releuont considercLtions. Ihe exercbe of
i.scretion i.s essentially the di.scernment of what is right and proper;

nd such di.scernment is the citical and cautiotLs jtLdgment of Luhat is

corTe ct and proper by differentiating betuteen shaclott' ancl substance as
.! also between equity and pretence. A holder of pttblic office, uhen

exercbing discretian conferred by the statute, has to ensure that such

exercise i.s in furtherance of accompli.shment of the purpose underlging

conferment of such pouer. The requirements of reasonableness,

rationalitg, impartiality, fairness and equitg are inherent in ony exerci'se

of dbcretion; such an exercbe can neuer be according to the priuate

opinian.

71.1. ft i,s hardlg of anA debate that discret.iorr has to be exercised

judiciouslg and, for that matter, all the frtcts and all the releuant

surrounding factors as also the tmpLication. of e-xercbe of discretion

either way haue to be properlg weighed and a bqlanced decision is

1lr 0.1
n

tg
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I 7. 1 Goucrnment further obserues that there are catena of
judgements, ouer a period of time, of the Hon'ble Courts and_ other

fontms uhich haue been categoical in the uieu.t th,zt grant of the option
of redemption under Section 125 of the Customs Act, 1962 can be
exerci-sed in th.e interest of justice. Gouemment places reliance on some
of the judgements as under:

(a) In the case of Commlssioner of Customs, Aliganj, Lucknou.t us
Rajesh Jhamatmal Bhat 2022(382) B.L.T. 345 (AU), the Lucknow bench
of the Hon'bte High Court of Allahabad, has hetd at para 22 that
"Customs Excise &, Seruice Tax Appellate Tibuna,l, Atlahabad has not
committed anu error in upholding the order dated Il7-8-2O18 possed bg
the Commissioner (Appeals) holding that Gold is ttot a prohibited, item
and, therefore, it should be offered for redemptior,. in terms of Section
I 25 of the AcL "

(b) The Hon'ble High Court of Judbature at Madro,s, in the
judgement in the cttse of ShikMastani Bi us. Princi.oal Commissianer of
Customs, Chennai I 1201 7(345) E.L.T. 201 (Mad) upheld the order of the
Appellate Authoritg allou-ting re-export of gold on paument of redemption

.fine.

(c) The Hon'bLe High Court of Kerala at Ematculam in the ca.se of
R. Mohandas us. Commrlssioner of Cochin [2016(3.j6) E.L.f. 399 (Ker)]
has, obserued at para 8 that "The intention of Sechon 125 is that, after
adjudication, the Custom-s Authoity i.s bound to release the goods to
ang person from u.those custodg such goods haue be,en seized_...."

(d) ALso, in the ca.se of rJnion of India us. Dhanak M Ramji

l2O 10(252) E.l-.7. A 102 (SC)1, the Hon'ble Apex Court uide its judgement
dated O8.O3.2O10 upheLd the decision of the Ho"L'ble High Court of
Judicature at Bombag 12009(248) E.L.T. 122 (Bom)1, and approued.
redemption of absolutelg conft.scated goods to the po..ssanger.

18. 1 For the reasons cited aboue, Gouernment Jinds that thb is not
a case of impersonation as construed by the lower ,tuthoities. Atso, for
the reo^sons cited aboue, it u.tould be inappropriate to term the appellant
as habitual offetnder. In the instont case, the impugned- gold. bars were
kept bg the applicant on hLs person i.e., in the pockets of the pants u)om
bg him' Gouernment obserues that sometimes passengers resort to such
innouatiue methods to keep their ualuables / precior,.s possessions sa;[e.
ALso, considering the Lssue of parity and faimess as mentioned aboue,
Gouemment finds that this ls a case of non-d-eclaratitn of gold_.

18.2 Gouernment fi.nds that all these facts haue not been properly
considered bg the lou-rcr authoities while absolutetlg confi.scating the
(O2) two FM gold bars of I kg each and tuo gold bars of 1O tolo.s each,
totallg weighing 2233.2 grams and ualued at Rs 58,26,972/_. etso,
obseruing the ratio of the judiciar pronouncements cited" aboue,

si49-62lCUS/AI i D/ 2024 -25
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Gouernment arriues at the conclusion that decision fut grant the option of
n uould be appropiate in the facts and ci rcumstance s of the

COSC. Th.erefore, the Gouernment maintains ,:onfiscation of gold.
the impugned. gold bars to be redee.ned on payment of
(:



2 1 Accordinglg, Reuision Applicati.on is decided on the aboue

terms."

6.9 Further, It is observed that in the recent decision vide Order No

516-5t7/2O23-CUS (WZ)/ASRA/MUMBAI, dated 30.06.2023 of the

Principal Commissioner & ex-officio Additional Secretary to Government of

India, the Honble Revisionary Authority, after going through the details of

the case wherein the passenger was wearing brown coloured cloth belt

fastened around her abdomen and when the bclt was cut open resulted in

recovery of brown coloured powder with water pasted in glue, purported to

containing gold weighing 2800 grams (gross). The Hon'ble revisionary

authority relying on various decisions of High Courl and Apex Court, has

allowed gold to be redeemed on payment of rcdemption fine. The relevant

paras of the order are reproduced hereunder:

"10. Once goods are held to be prohibited, Section 125 still prouided

di.scretion to consider release of goods on red<'-mption fine. Hon'ble

Supreme Court in case of M/s Rai Grout Impex (CML APPEAL NO(s).

2217-2218 of 2021 Arising out of SLFA Nos' 14633-14634 of 2020-

Order dated 17.06.2021) has laid down the conditions and

o 3ll fi

E

um,stances under tuhich such discretion cctn be used. The same are

roduced belou.t:

71. Thus, when it comes to cliscretion, tLrc ex.ercise thereof has to be

guided bg law; has to be according to th.e rule.s of rea.son and justice;

and has to be based on the releuant considerations. The exercise of

dtscretion i.s essentialty the discernment of tuhat is right and proper;

and such discernment i.s the citical and cautious judgment of what is

correct and proper bg differentiating betuLeen sh.arlottt and substance as

also between equitg and pretence. A holder of publb office, uhen

exerci.sing d.bcretion conferred bg the statute' has to ensure that such

exerci,se is in furtherance accomplish.ment o.f th.e purpose underlging

,+
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19 The Govemment finds that the penalty of Rs 6'00,0O0/-

imposed under Section 112 (a) & (b) bU the oiginat authoitg and

upheld bg the AA i.s commensurate tuith the ornission and commissions

committed. Government finds the quantity of the penalty as appropriate.

20. ln view of the aboue, the Gouemment modifies the OIA pqssed

bg the AA to the extent of absolute conftsccttion of the gold bars i.e. (O2)

two FM gold bars of I kg each and tu-to gold bors of 1 O tolas each,

totally weighirq 2233.2 gram.s and ua\ued at Rs 58,26,977/' and

grants an option to the applicant to redeem the same on payment of a

redemption jlne of Rs 12,00,OOO/ - (Rupees Twelue Lakhs only). The

penaltg of Rs 6,00,00O/ - imposed by OAA ond upheld bg AA is
sustained.



conferment of such pou)er. The requirements of rea.sonableness,

rationalitA, impartialitg, fairness and equitg are inherent in ang exercise

of di.scretion; such an exercise can neuer be according to the piuate

opinion.

71 . 1 . It is h.ardtg of any debate that discretion has to be exercised

jud.i.ciousLy a.ncl, for that matter, aLl the facts and all the releuant

surrounding factors a.s also the implicatian of eterci.se of discretion

eithe r wag Lt.aue to be properlg weighed and a balanced decbion is

required to be taken.

11. A plain reading of Section 125 shou.ls that the Adjudicating

Authoitg Ls bound to giue an option of redemption ulhen the goods are

not subject to ang prohibition. In cose of prohibited goods, such a.s, the

gold, the Adjurlicating Authority mag allout redemption. There is no bar

on the Adjudicating Authoitg allou-ing redemption of prohibited goods.

This exerclse of dLscretion u.ill depend on the nctture of goods and the

nature of prohibition. For instance, spuious drugs, arm-s,, ammunition,

hazardous goods, contaminated flora or fauna, fc,od which does not

meet the food safety standards, etc. are harmfiLl to the societg if
allou,rcd to find their wag into the domestic market. On the other hand,

release of certain goods on redemption fine, euen though the same

becomes prohibited as condition of import haue not been satisfied, may

not be harmful to the societA at large. Thus, Adjudit:ating Authoritg can

ollout red-emption under Section 125 of ang goods t lhich are prohibited"

either under the Custom,s Act or ang other law on pagment of jlne.

1 2 . 1 Gouern.ment further obserues that the..e are cateno of
judgements, ouer ct peiod of time, of the Hon,bl<; Courts and. other

forum^s ulhich haue been categoical in the uieu.t tha;i. grant of the option

of redemption under Section 125 of the Customs Act, 1962 can be

excercLsed in the interest of justice. Gouernment places reliance on some

of the judgements as under:

(a) In the cose of CommLssioner of Customs, l,liganj, Lucknotu us

Rajesh,lhamatmal Bhat 2022(382) E.L.f. 345 (Ail), the Lucknow bench

of the Hon'bLe High Court of Allahabod, has helC at para 22 that

"Customs Excke & Serube Tax Appetlate Tribunal Allahobad- has not

committed anLt error in upholding the order dated. 2?,-g-2O1g passed_ bg

the Commissioner (AppeaLs) holding that Gotd is nct a prohibited item

and, therefore, it shouLd be offered n [n terms of Section

125 of the Act."
d 4
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(b) The Hon'ble High Court of Judicoture at Madras, in the

judgement in the case of ShikMastani Bi us. Principal Commissioner of

Customs, Chennai-I [2O17(345) E.L.T. 201 (Mad) upheld the order of the

Appellate Authority allowing re-export of gold on paAment of redemptton

fine.

(c) The Hon'ble High Court of Keralct at Ernakulam in the case of

R. Mohandas us. Commissioner of Cochin 12016(336) E.L.f. 399 (Ker)l

has, obserued at para 8 that "The intention of Section 125 is tha| after

adjudication, the Customs Authoitg is bound to releose the goods to

any person from whose custodg such goods haue been seized. . . ."

(d) Also, in the case of Union of lndia us Dhanak M Ramji

[2O10(252) E.L.T. A1O2 (SC)], the Hon'ble Apex Court uide its judgement

dated O8.03.2O1O upheld the decision of the Hon'ble High Court of

Judicature at Bombag [2OO9(248) E.L.T. 127 (Bom)], and approued

redemption of absolutelg confiscated goods to the possanger.

12.2 Gouernmen| obseruing the ratios of the aboue judicia\

pronouncements, arriues at the conclusion that decision to grant the

option of redemption would be appropiate in the facts and

circumstances of the instont case.

13 Gouernment notes that the quantity of impugned gold dust

(conuerted into bars) under import, is neither substantial nor in

commercial quantitg. The appellant claimed oumership of the impugned

gold and stated that the same uas brought for marriage purpose. There

are no other claimants of the said gokl. There is no allegation that the

appellants are habitual offenders and utas inuolued in similar offence

earlier. The fact of the case indicates that it i.s a case of non-declarition

of gold, rather than a case of smuggling for commercial considerations.

The absolute confi.scation of the impugned gold, leading to

dispossession of the gold in the instant ca^se is therefore harsh and not

rea.sonable. Gouemment considers granting an option to the appellant to

redeem the gold on paAment of a suitable redemption fine, a's the same

utould be more reasonable and judtcious.

14. In uiew of aboue, the Gouentment modiftes the impugned order

of the Appellate Authoritg in respect of the tmpugned gold seized from

the appe\lant. The seized gold from thc rtppellctrtt I i.c. impugned gold

bars tueighing 1417.6189 grams witlt purity of 994-4O%t and 01 muster

uteighing 19. 1384 grams with purity of 981.40%, totally weighing

1478.3415 grams and total ualued qt I?s 41,O7,735/ Ls allowed to be

t
+

,
I

+
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redeemed on paAment of a fine of Rs 8,1O,OOO/- (Rupees Eight Lakh

Ten Thousarul onLy)."

6. 10 Further, the Principal Commissioner & €x-officio Additionai

Secretary to Government of India in the Order No 3gO /2O22_CUS

(WZ)/ASRA/MUMBAI, dated 14.1"2.2022, wherein the applicant was

carrying 270 grams of gold dust which has been ingerriously concealed by

pasting it with glue in between two T shirt worn by him, had finally held

that since the appellant is not a habitual offender and was not involved in

the similar offence earlier and it is a case of non-declaration of gold, rather

than a case of smuggling for commercial considt:rations. With this

observation absolute confiscation was set aside and go.ld was allowed to be

redeemed on paymcnt of redemption fine

6.12 Further, thc Hon'ble High Court of Aflahabad in the case of
Commissioner of Customs, Aligani, Lucknow Versus Rajesh Jhamatmal
Bhat [2022 (382) raI'T 345 (All)] had upheld the decision of Honble Tribunal
wherein the Hon'bk: Tribunal had upheld the decisiorr of commissioner
(Appeal) wherein 4076 grams of gold bars recovered from the specially
designed cavities made in the shoes, valued at Rs. 1,09,9g,01g/_ was

allowed to be redcemed on pa5rment of redemption {inr: and penalty. The
Hon'ble Tribunal had reduced the redemption fine from 25,00,000/_ to Rs

15,00,000/- and penalty was also reduced from 10,00,000/- to 5,00,000/_
as ordered by the Commissjoner (Appeal). The Hc,n'ble High Court

oreign Trade Policy or
observing that gold was not prohibited

si49-62lCUS/AHD I 2024 -25
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6.1 I Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the Order No 6Z /2O23_CUS

(WZ)/ASRA/MUMBAI, dated 30.01.2O23, on recovery,rf two gold bars of

01 kg each and O2 gold bars of 1O tolas each concealed in the pant worn,

totally weighing 2232 grams valued at Rs 58,23,846/- upheld the decision

of Appellate Authority allowing redemption of gold bars on pa5,nnent of

redemption fine of Rs 11,00,000/- andupheldthe penaltyof Rs 6,O0,000/_

imposed by the Original Adjudicating Authority a:rd upheld by the

Appellate Authority observing that thc concealment was not ingenious, the

passenger was not habitual offender and involved in the similar offence

earlier, thcre was nothing on record that he was pert of an organised

smuggling slndicate. The Government found that this was a case of non_

declaration of gold and held that absolute confiscation of the impugned

gold leading to dispossession of gold would be harsh end not reasonable.

with this observation the order of Appellate Authority granting an option to

redeem the gold on payment of redemption fine was upheld.



any other law for the time being in lorce and, therefore, there is no

sufficient ground for absolute confiscation of thc goid upheld the decision

of Honble Tribunal.

6. f 3 Further, the Principal Commissioner & ex-officio Additional

Secretary to Government of India in the recent decision vide Order No

6812024-CUS (WZ)/ASRA/MUMBAI, dated 24.O7.2024, in the case of Mr

Kasmani Asif Abdul Aziz wlnereilt the passenger had kept three gold

kadiwali chains and two gold pendants in a transparent plastic pouch kept

in pant pocket totally weighing 1200 grams of 24 kt having 999'0 purity

va.lued at Rs. 35,22,816/- (Tariff value) and Rs. 39,02,400/- (Market value)

had finally held that since quantum of gold is not commercial and the

applicant was in possession of invoice for purchase of gold jewellary,

concea,lment was not ingenious, the passanger is not a habitual offender

and was not involved in the similar offence earlier and not a part of

organised smuggling syndicate, it is a case of non-declaration of gold,

rather than a case of smuggling for commercial considerations. With this

observation absolute confiscation was set aside and gold was allowed to be

redeemed on pa5rment of redemption fine.

6.14 In view of above decisions of the Principal Commissioner & ex-

offrcio Additional Secretary to Government of lndia, I am of the considered

view that in present case also there is no allegation that the appellant is

habitual offender and was involved in similar offence earlier. The appellant

was not a part of organised smuggling syndicate. The appellant in the

defence submission before the adjudicating authority as recorded in the

impugned order has submitted that he is reslding in Abu Dhabi since 2O14

and is NRI and hence he is eligible. He has purchased gold from his

personal savings and borrowed inoney from his friends. He reiterated that

his client brought Gold for his personal and family use. He submitted copy

+

6 3fl1,'tu f gold purchase bills No. (1) 7552 dated 10.02.2024 and (ll) 7559 dated

.O2.2O24, issued by M/s. White Gold Jewellery Co., Abu Dhabi &

owing legitimate purchase of the said gold in the name of the appellant.

us, there is no dispute in respect of thc ownership of the seized gold. The
i

appellant was not a carrier. There is nolhing on rccord to suggest that the

concealment was ingenious. Thc investrgation of the case has not brought

any smuggling angle but the investigation suggest that this is case of non-

declaration of gold with intention of non-payment of Customs duty

Further, a copy of appeal memorandum was forwarded to the adjudicating

authority for his comment and submission of case laws on similar matter

but no reply was received tilt date. Thc fact of the present case also

indicates that it is a case o(non dcclaration ol gold, rather than a case of

S/49-621CUS/AH Dtzo24-25 -M 
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smuggling for commercial consideration. The absol'rte confiscation of

impugned gold, teading to dispossession of the gold in the instant case is,

therefore, harsh. Therefore, following the decisions of Principal

Commissioner & ex-officio Additional Secretary to Gove::nment of India, the

decision of Honbie High Court of Allahabad sitting at L,ucknow in the Civil

Misc Review Application No 156/2022 filed by Commir;sioner of Customs,

Lucknow, and the decision of Hontrle Tribunal, Ahme,labad and Mumbai

as detailed in the above paras, I am of the considered view that the

absolute confiscation of 03 cut gold bars are weighing 27 4.5OO grams,

having purity 999.0 l24Kt., having Tariff value of F1s.15,16,313/- and

market value of Rs.17,43,075/- is harsh. I, therelore, set aside the

absolute confiscation ordered by the adjudicating authority in the

impugned order and a11ow redemption of 03 cut gold bars are weighing

274.5OO grams, having purity 999.0 /24Kt., havin g Tariff value of

Rs.15,16,313/- and markct value of Rs. 17,43,0751-, ou payment of fine of

Rs 3,OO,0O0/- and any other charges payable in respect ofthe goods as per

Section 125(21 ol the Customs Act, 7962.

6. 15 In respect of rcqucst for re-export of the impugned gold, it is

observed that the appellant was holding State of Kuwa.it Civil ID Card No

284062102034 valid upto 01.10.2O26 for passport I'to X5374075. The

appeilant had claimed ownership of gold and desired to take it back. I have

also gone through the rccent decision vide Order No 404-405/2023_CUS

(WZ)/ASRA/MUMBAI dated 30.O3.2O23 of the Principal Commissioner &

ex-officio Additional Secretary to Government of India, the Honble

Revisionary Authority, after observing that the pass,enger was having

resident status of Doha/Qatar, allowed re-export of gooc.s. In view of above,

I allow re-export ol seized gold on payment of redemption fine as discussed

above and any other charges payable in respect ofthe inrpugned gold

6.16 Further, in respect of imposition of penalty amounting to Rs

5,00,000/- on the appellant for non-declaration of 03 cut gold bars are

weighing 274.5OO grams, having purity 999.0/ 24Kt., having Tariff value of
Rs.15,16,313/- and market value of Rs. 17,43,075/_, following the

decisions of Principal commissioner & ex-officio Addit:iona1 secretary to

Government of India, the decision of Hon,ble High C.ourt of Allahabad

sitting at Lucknow in the civil Misc Review Apptication No ls6/2022 filed
by Commissioner of Customs, Lucknow, and the dr:cision of Honble
Tribunal, Ahmedabad, Mumbai and Aliahabad as det,iled in the above

paras, I am of the considered view that penalty of Rs. ti,00,000/_ ordered

by the adjudicating authority in the impugned r is earsh. There fore, I
reduce the penalty to Rs. l,50,OOO/-

s/49,62lCUS/Ar,rD /2024 _25
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6.17 Th.e fine and penalty of the above amount will not only eliminate

any profit margin, if any, but will also have a positive effect on the

applicant to ensure strict compliance of law in future.

In view of above the appeal filed by the appellant is disposed off in
the above terms.
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