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Tdqfrs€ qft +ftd & ftqSF n Aqrff qrc q6 qr8 fu-qr rrql

This copy is granted free of cost for the private use of the person to whom it is issued

2 SqT@ 1s62 d qI{I 12e S 1r1 gut n) 3{tl-{ d &
n'rrdl & s1Ea{ q @'r{ efr {s' qrerT € riq-i el enea qilqs 6{6r a} e} ee 3nerT at q.rfa

ol irfr'{s € s qfil &. .aiar erq{ sfrEl€g.fi qfr'E 1wi-6+ erfrtray, fr-a riilaq, ({r\,rcr faqri)
€s{ qlf, l{ ffi} o} gqfleiq caa*fi nqa ot v+? i.
Under Section 129 DD(1) of the Customs Act, 1962 (as amended), in respect of the following

d n3{T / Order relating to

&sq 3.nqr?-d CIf,.

any goods exported

tq) qT{d 3fiqIfl Erd" 661 1q1 rtf5-a urca rlTIq R{FI q{ 1 I-g Crd
qT $g rdq e{Fr q{ B-dri qti }- fil' erdlga qro satt c qd q{ qT s{r ldq R{r;r w sdrt
rrS qrd sfi ql,I fr e1ffi6 q-6 e 6m d.
any goods loaded in a conveyance for importation into India, but which are not unloaded at
their place of destination in India or so much of the quantity of such goods as has not been
unloaded at any such destination if goods unloaded at such destination are short of the
quantity required to be unloaded at that destination.

(b)

8l) {lET{-tr
.}GIqTft.

. 1962 vtfl+ enrg qq & r5a Ew Erl'$ o1

(c) Payment of drawback as provided ir1 Chapter X of Customs A:1, 1962 and the rules made
thereunder

ffiaur q, STKI q q-rFqqtr{(af,{ilffi qlq
q,l qtCrft e}t ss'& HTq frsfufud Eirrqrd n*uP aGe,
The revision application should be in such lorm and shall be verified in such manner as
may be specified in the relevant rules and should be accomparLied by

m1 gw, r azo q( 8.6 4Tq
M \'fr qfrqrqm t-S o1 qrqr,rq {.@ fu+-e emetcr qlft

4 copies of this order, bearing Cour: Fee Stamp of paise fifty only in one copy as prescribed
under Schedule 1 item 6 of the Court Fee Act, 1g7O

I o. zooT-1r-uq d v} rralur
rn & qqrl}o ron dt.ors.o
{ Fq-g \rf, drcr qT o-S€ s-c
qtslscdr.rooo/-
t of Rs.200/, (Rupees two
he case may be, under the
leous Items being the fee

Revision Application. If the

sEsR {s
T]

Sr6{d (F 3{elr4t sTq rf( o1 + d
4 copies of the Order-in-Original , in addition to relevant docu;arents, if any

gTflerur ot+

4 copies of the Application for Revisron

HU'I ariR rdc re62 lq|c] €{fofi{d) ft qtq
erq {SE, qfts,ao-s,qd .*s ffiq re} & sftf & o{tfF enar t:
u.tooo/-{-* * EqIt w{ ), fis1 {t qp-61t'1, € vry fira lJ]Ti

o1 E] sfuoi. ufi go, qF[ rfqT qrq, 6qq1 rrin as o1 qfu efr

d d N otq & Fq q a.2ool- clr qE \rf, dt{s € +rR[6 d d
The duplicate cop',, of the T.R.6 challan evidencing pqymen
Hundred only) or Rs.1,000/- (Rupees one thousand only) as .

Head of other receipts, fees, fines, forfeitures and Miscella
prescribed in the Customs Act, 1962

,.'&tl

"g
3l

\:!

tf,)

(a)

(o)

(a)

(s)

(b)

rr)

(c)

(d)

(as amended) for filing a
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I 
categories of ( ases, any person aggrieved by this order can pr efer a Revision Application to

] 
The Additional secrerary/Joint secrerary (Revision Application). Ministry of Finance. 

I

| 
(Department of Revenue) Parliament srreet. New Delhi within 3 months lrom rhe date of

, communication ol the order i

3{ElIzI X dqI
I

1

(s)

i
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qilqq oftr d d a dlqTg@ B{n{ftqq Ls62 d Er{I 12e c (1) }. 3{df{ qit' d}.q.-s fr

mcr{@, fiSq ss6 {@ rft{ to oq who erltrorur *. eqa fisfrfro qi w or{io ut

erorqt 3fq qtqdTqEs.2 SET{-I Eg ,IIEd3{

q-*-a t
In respect of cases other than these mentioned under item 2 a

by this order can file an appeal under secl;ion 129 A(1) of the Customs Act, 1962 in form

c.A.-3 before the customs, Excise and service Tax Appellate Tribunal at the following

address :

bove, any person aggrieved

3{}6{nT, qfMfrfqm6
Stfl{io, 3ilq{c'a+dr6{ Customs, Exclse & Service Tax APpellate

Tribunal, West Zonal Bencb

2"d Floor, Bahumali Bhavan,

Nr.Girdhar Nagar Bridge, Asarwa,

Ahmedabad-380 016

srgtadt, srdqaqrE-3 800 16

ft{{arrngd,qs8cBd, q6qrs q!q,

l6)

(^)

(u)

Customs in the case to which the appeal relates is more than five lakh rupees but not

exceeding fifty iakh rupees, five thousand rupees ;

(b) and penalty levied by anv officer of
where the amount of duty and interest demanded

dTq dqT drTrglwfla qrqd3tfr-( qE gl{r crfl rEIr {@(q)

(c)

n qT z.-<qr {@ gd (s
, fii,rsT@ t0% 3Gr 6{i q{, sdr {as{s(E

(d)
etuty demaided where duty ortnof v,0T rralthallordethisa1 agamstp

disln ua1 alon 1Sewh ell pp ty

63 atfal.

rdoAFRgq&{d,gffi
3rfff,h31-q qzilq-{ 16T rlgqT Ni tdccl,Er{i fdrsrrdl?-q].:qTcf) {ftcqre{rltr

* 6-Tsq'E qrq+ qTq {@3nfr6<ch iiT{Rqf,I@1 rd-dq Ric3fT q1gT a-fi3rfr-f,({q

qr- (F)
: - 9t{47

fi ridf;

(a) in an appeal for gant of stay or Ior rectjficatron of mistake or for any other purpose; or

de before the ApPellate Tribuna.l-
Under sectron 129 (a) ol the sa1d Act, every apPlication ma

companied by a lee of llve Hundred rupees
(b) Ior restoration of an aPPeal or al application sh

amount of duty and interest demanded, fine or penalty levied is one lakh rupees or less,

fees as Rs.200/ - and if it is more than one lakh rupees, the fee is Rs.1000/-

qfltrftTq, 1e62 IJI{T 12e g (6) + 3{ , dlutT@ ffifaqq, 1e62 o1 qm rzg

q (1) &'s{ff{ e{fff, }'etq ffiRo {@ s'f,fl Ai srftc-

Under Section 129 A (6) of the Customs Act, 196 2 an appeal under Section 129 A (1) of the

Customs Act, 1962 shall be accompanied try a fee of

€ a qrrd q{r 6r{r qFT rlqr {-@ { qTcl dt{i mTtql

{qr {s a1 roq qiq drc sqq qr ss€ 6q d a} qo ilSR Fqq.

e amount of duty and interest aemanded and pe n-alty levied by an5 officer of
where th
Customs

rupees;

in the case to which the appeal relates is five lakh rupees or less, one thousand

qfia d qrqa q{ilfi-s} gm crrlT rrqr {@, { qfq dq] (TTFIT

rrql {se1 qq-q qiq orc Fqg Q *tnrod tmq
{qq

oqE qam ol{d € 3rR{o q d d; qi" Esn

where the amount of duty and interest

Customs in the case to which the apper{ relates is more than fifty takh rupees' ten
clemanded and penalty levied by any officer of

thousand ruPees

-c
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5.

I

rrqr <-g @1 roq q.-qrc crg{ trw € ed}o d d; 4s EEI{ sq('

10'ro

&Kr ori q{, q6t }'ao {s fa-el( fr t, qfff, tsr qrgqr 
I

duty ard penalty are in dispute, or penalty,

r{I{r 129 (q)6.
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Appeal has been fi1ed by M/s. Meenu Rathore, Offic,: No. 1g62, 2nd F1oor,

Astha Complex, Plot No. 17, Ward 7lB, Gurukul, GzLndhidham - 3TO 2O1

(hereinafter referred to as the Appellant) in terms of Section 12g of the customs

Act, \962, challenging the Order-in-Original no. MCH/ADCIRKI t47 12023-24
dated 1 1.o8.2o23 (hereinafter referred to as 'the impugnecl order') passed by the

Additional commissioner, custom House, Mundra (herein;fter referred to as the

'adjudicating authorityJ.

2.1 As per the said shipping bill and packing list in respect or cargo,

55077 KGS (Total 2925 pKG) of said goods were stuffed in the said containers.
Further the said containers were gated in on 23.os.2020 and shipping Bilr /
Goods was registered in ICES on 23.os.2o2o and the same was selected for
check Packet. said containers were boarded on Vessel 'M. v. LEONIDIO Voy:

02 1w" (hereinafter referred to as the "vessel") on 25.os.2020 without Let Export
order and the vessel sa ed on 2s,os.2o2o. Thus, the said containers were
loaded on vessel without completing prescribed customs procedures as
stipulated under the provision of Section 51 of the Customs, Act, 7962.

2.2 The Exporter vide letter Dated og.o4.2o2 1, s;ubmitted that said
containers had been stuffed for export from Mundra to Teme , Ghana, were gated
in for export at Mundra on 23.OS.2O2\O, there was Saturday, Sundav and pubiic

jA (3t

g

b

$ ffi
$,+6-rrdl;:
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2. Facts ofthe case, in brief, are that the Appe11a,t on being authorized

by M/s Luclqz Trading, Flat No. BM2, Dilkush Baug, Ansal Industrial Estate,

GTK Road, New Delhi - I 10 033 (hereinafter referred to as "Exporter,,) filed a

shipping Bill No. 2804484 dated 23.os.2o2o on behalf of the exporter for export

of "Polished Vitrified riles, Teracotta parking Floor Tiles, Bathroom Tape and

Faucets and Sample of Steel Sink and Drain Cover,, value,l at Rs. 13,62,g50/_.

The said goods were stuffed in factory stuffed containers No. MSKU577z616 and
c41u6139274 sealed with Line Seal No. M L-IN2726O82, M L-rN2726o62 and E-

seal Number sPPLo1118a92, sppI-o1118891 respectively and exported through
Mundra Port to Tema, Ghana. M/s Maersk Line India pvt. Lrd., pD plaza, 1 Floor,

Plot No. o3, sector-9A, Tagore Road, Gandhidham 370 2o1 (hereinafter referred

to as "Shipping Line") rvas invorved i. the export of above s'id goods as shipping
1ine.
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Holiday (Eid) and on the container number MSKU57776|6 was selected for

examination / check packet. Their CB contacted the Shipping Line for placement

of said container for examination. On 26th May they were informed by Shipping

Line that both the Containers had been loaded on nominated vessel on

25.O5.2O2O due to tlie oversight of Surveyor of Maersk Shipping Line as he put

the containers in the list of updated list to be exported on assumption that

Shipping Bill has already been submitted. No confirmation was provided to the

Shipping Line by their CB as they were waiting for Let Export Order from

customs. Eventually both the containers were loaded in the vessel and sailed

from Mundra on 25.05.2020: further submitted that, their CB had filed the

documents for export following all the procedure; after getting check packet

order, the shipping iine and terminal were immediately informed to start the

process for examination; in no communication between them, their cB and

shipping Line, did they ask for containers to be loaded in the nominated vessel;

it is assumed that owing to reduced work force due to covlD 19, consecutive

hoiidays and festival, the oversight occurred at the end of shipping Line; the said

containers were brought back to origin as per the orders of the customs;

moreover, they submitted that cargo was lbund as declared in the examination

after brought back to origin. Further thelr requested to take lenient view and

decide the matter.

2.3 The Appellant vide letter dated 23.03.2021, inte ralia, submitted that

they had already inwarded an intimation letter to the customs on 04.06.2O2O

informing the facts related with subject matter of containers loaded on vessel on

2'.o5.2o2owithoutshippingbillLtro,whereintheyaswellasexporterhad

clarified the facts and events related with said shipment. In this connection they

informed that said 2 x 20 Ft. containers has been stuffed for export shipment

from Mundra to Tema, Ghana for which Sl-ripping Bill has been filed for Export

clearance from Mundra Port.

2.4 Further, both the co.ntainers were gated in for export at Mundra on

23.O5.2020, container Number MSKU 5777616 has been selected and cal1ed for

Customs Examination, they have been infcrrmed Shipping Line and Terminal for

allowingplacementforCustomsExamination.Inthemeantime,on26.oS.2o2o'

they were informed by Shipping Line, that, both the containers have been loaded

on nominated vessel on 25.O5.2020 which sailed on 25'O5 2020' as a result of

oversight occurred from Surveyor end, Customs Examination of said container

,T-
.6f, ( not be obtained for said Shipping Bill for

\r
-tr_ l- PaBe 5 of 13
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both the containers, and as a result the said shipment corrtainers were returned

back to Mundra. Hence as the sa.td shipment could not effected and it was

brought back to Mundra and keeping in view of their clarification; they put forth

the fact that, they had filed the said Shipping Bill for inr.ended export and for

completion of Customs Procedures, they had also informed Shipping Line and

Terminal for placement of container to be examined by Custom in time, but due

to oversight occurred from line surveyor end, said containers were being ioaded

earlier on vessel before the placement request was being re:ceived. Hence as said

shipment lying at Mundra was to be exported back, thelr requested to do the

needful for allowing LtrO to be granted for the said Shipptrg Bi1t.

2.5 Shipping Line vide their letter Dated 28.0S.2O1)0, interalia, informed

that, the said containers discharge at MICT on Vessei which was wrongly loaded

from Mundra to Tema, Ghana on Dated 25.O5.2O2O without examination and

now the containers are returned back to vessel Rhone Maersk O3BE Gateway

IGM No. 2265621 Dated 23.1O.202O. Further, SIIB, Customs, Mundra has

written letter Dated L0 .o3.2o21 to M / s Lucky TradirLg and letter Dated

21.04.2021 to M/s Maersk Line India pvt. Ltd., regarding to submit in the

matter.

2.6 Said goods were examined on 05.03.2021 and...vere found as per the

description but the Exporter Name and Importer Name mentioned on the Boxes

in container No. MSKU 5777616 do not match with the rleclared details. Aiso

MRP, were mentioned on the blue cc,loured boxes of raps ztnd Faucets found in
container No. cAIU6139274. Arso there is a difference in cpS weight and

declared weight. Since the Goods were loaded on Vessel without LEo were liable
for Confiscation as per the provisions of Section 113(g) of tht: customs Act, 1962,
were placed under Seizure on 05.03.2021.

2.7 Exporter vide letter Dated 19.05.2021 requested for provisionai

Release of the Goods covered under Shipping Biil and tht: same were arowed
conditionally.

a(

&

/1
atF

*
3r*

*
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2'a Section 4o of the custorns Act, 7962, envisage s obligations on the
person in charge of conveyance to rrot permit the loading of Export Goods at
custom station unless the shipping b l duly passed by cus -om officer has been

handed over to them by the Exporter / CB, therefore the person in charge of
conveyance by permitting of export of the said containers without LEo has
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contravened the provisions and failed to discharge their duty in as much as they

allowed the export of said container without verifying the LEO / permission from

proper officer and thereby Shipping Line feiiled to fo11ow the procedures of Export

oI Self Sealed Containers and had contravened the provisions of Section 40 of

the Customs Act, 1962 and are liable for penal action as per Section 114 (iii) of

Customs Act, 7962.

2.g Exporter, has failed to discharge their duties in as much as omlsslon

/ mistake on their part has resulted in illega1 / improper loading of the said

container on vessel from Mundra without obtaining LEO from proper officer,

thereby they failed to follow the prescribed procedures for export of the Goods.

It is their responsibility to ensure proper co-ordination with ai1 agencies for

proper Export, also failed to convey proper direction to the shipping line which

resulted in loading of the said containers on the Vessel without issuance of the

LEO from proper officer, from the said act of omission and commission rendered

themselves liabie for penal action as per the Provisions of Section 1 14 (iii) of

Customs Acl, 1962.

2.ll In view of the foregoing para, it is evident that the Exporter'

AppellantandShippingLinefaiiedtofollowtheprescribedprocedureforself-

sealed containers and goods were loaded on to the Vessel without any Order

(LEO), clearance and loading of the said goods for exportation' as per the

Customs Act, 1962, accordingly the same was liable for confiscation as per the

provisions of the Customs Act, 1962.

2.t2 In view of the above obsen-ation, a Show Cause Notice under

F.No.S/DP-97lROB/MAERSK/CHMi 2O-2 1 dated 30'll'2O2 was issued to the

orter i.e M , New Dellri 110 033, proposing, as to why:

i"r

I
s*

/s. Lucky Trading

Page 7 of 13

2.loCustomsBroker,interaiia,failedtodischargetheirdutiesinas
much as mistake on their part has resulted in i11ega1 / improper loading of the

said containers on Vessel from Mundra Port without LEO from proper officer' it

isoverallresponsibilitytoensurepropercoordinationwithallagenciesforproper

export; CB failed to convey to proper direction to the shipping line which resulted

in loading of the said containers on the rressel without approval of the proper

officer;forthesaidactofomissionandcommissionrenderedthemselvespenal

actionaspertheprovisionsofSectionll4(iii)oftheCustomsAct,1962.

e>
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(i) The said goods i.e. "Polished Vitrified Ti1es, Teracot,a Parking Floor Tiles,

Bathroom Tape and Faucets and Sample of Steel S:nk and Drain Cover

valued at Rs. 13,62,8501- stuffed in said containers covered under

Shipping Bill NO. 2804484 Dated 23.05.2020 which has been loaded on

vessel on 25.05.2O2O without obtaining Let Export Order from Customs

and without following proper procedure should not be confiscated under

Section 113 (g) of the Customs Act, 1962.

(ii) Penalty shouid not be imposed under Section 114 (iii) of Customs Act,

1962.

(iii) Bank Guarantee and Bonds executed at the time of Provisional release

of seized goods should not be encashed and enforcei respectively.

Further, the Appellant i.e M/s. Meenu Rathore, Office NO. 1862, Aashta

Complex, Plot No. 17, Ward 7/B, Gandhidham, was called upon to show cause

as to why penalty should not be imposed upon them as per ltrovisions of Sections

114 (iii) of the Customs Act, 1962.

Further, Ms. Maersk Line India Pvt. Ltd., 1t Floor, PD Plaza, Plot No. 3, Ward

9/A. Gandhidham was called upon to show cause as to why penalty should not

be imposed upon them as per provisions of Sections 114 (iii) of the Customs Act,

1962.

2.1 Consequently the adjudicating authority passr:d a impugned order

wherein the adjudicating authority ordered as under :-

11.

He ordered to confiscate the said goods i.e. "Polished Vitrified Tiles,

Teracotta Parking Floor Tiles, Bathroom Tape and paucets and Sample of

Steel Sink and Drain Cover" valued at Rs. 13,62,81i0/- stuffed in said

containers covered under Shipping Bill No. 28O448.1 Dated 23.05.2O2O

which has been loaded on vessel on 25.05.2020 wjthout obtaining Let

Export Order from Customs and without following proper procedure under

Section 113 (g) of the Customs Act, 7962.

The goods mentioned in (i) above, has already been released provisionally.

However, he gave an option t. redeem the goods in lieu of confiscation

under provisions of Section 125 of the Customs Act, 1962 on payment of

Redemption Fine of Rs.2,O0,O0O/- (Rupees Two Lacs rlnly).

He imposed penalty of Rs.2,00,000/- (Rupees Twc Lacs Only) under
Section 1 14 (iii) of Customs Act, 1962 on the exporter.

E

111.

*

(3r

*
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He imposed penalty of Rs.2,00,000/- (Rupees TWo Lacs Only) under

Section 114 (iii) of Customs Act, 1.962 on the Appellant M/s Meenu

Rathore, Oflrce no. 1862, Aastha Complex, Plot no' 17, Ward 7lB,

Gandhidham.

He imposed penalty of Rs.50,000/- (Rupees Fifty Thousand Only) under

Section 114 (iii) of Customs Act, 1962 on Ms. Maersk Line India Pvt. Ltd.,

1t Floor, PD Plaza, Plot No. 3, Ward 9/A. Gandhidham

3. SUBMISSIONS OF THE APPELLANT:

Being aggrieved with the impugned order, the Appellant has filed the present

appeais wherein they have submitted grounds which are as under:-

3.1 The Appellant submitted that Adjudicating Authority has erred in

imposing penalty on the Appellant even after holding that it was shipping Line's

failure to verify Let Export order. Moreover, it is a matter of record that the

Appellant had only provided the Shipping Ilill numbers to the shipping Line and

had not provided any document showing l.et Export Order giving a go ahead to

load the containers pending Let Export Order by the customs officer. on this

basis, the Appellant hereby say and submit that they are not liable penalty under

Section 114 (iii) of customs Act, 1962 for the fault of the Shipping Line.

g.2TheAppellantsubmittedthatAdjudicatingAuthorityhaserredin

failing to fo11ow the settled law that no peneLity under Section 1i4 (iii) can be levied

without establishing mens rea. In as much as no evidence of mens rea on the

part of Appellant is pinpointed, the impugned order imposing penalty on the

Appellant is liable to be quashed and set aside'

PERSONAL HEARING:

4. Personal hearing was granted to the Appellant on 27 '12 '2024

following the principles of natural justice w'herein Shri vikas Mehta, consultant,

appeared on behalf of the Appellant. He reiterated the submissions made in the

appeal. Due to change in Appellate Authority, fresh Personal hearing was held

on 20 .O5.2025. Shri vikas Mehta, consulteint, appeared for hearing representing

the Appellant. He had reiterated the submissions made in the appeal

..a\

;,
\s

memorandum.

*

6a (sr

*
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DISCUSSION AND F'INDINGS:

5. i have carefully gone through the case records, impugned order passed by

the Additional Commissioner, Cust.oms House, Mundra and the defense put

forth by the Appellants in their appe;ri. The Appellant has fi1ed the present appeal

on 20.10.2023. In the Form C.A.- 1, the Appellant he:s mentioned date of

communication of the Order-ln-Original dated t I .08.2)23 as 23.08.2023

Hence, the appeal has been filed within normal period of (;0 days, as stipulated

under Section 128(1) of the Customs Act, 1962. The appellant has submitted a

copy of the challan dtd 29.O9.2023 towards payment of Rs. 15,000/- equivalent

to 7.5o/o of the penaitl, imposed i.e Rs. 2,O0,000/- in the impugned order . As

the appeal has been filed within the stipulated time-limit under Section 128(1)

of the Customs Act, 1962 and with the mandatory pre-deposit as per Section

7298 of the said Act, it has been admitted and being takerL up for disposal.

5. i On going through the material on record, I frnd that following issues are

to be decided in the present appeal:

5.2 Firstly, I take up the issue whether the penalty imposed on M/s. Meenu

Rathore under Section 114(iii) of the customs Act, 1962, is sustainable in the

absence of mens rea on their part- Section 114(iii) of the customs Act, 1962,

provides for a penalty on "anA person uLho, in relation to any good.s, d.oes or omits

to do any act tuhich act or omission would rend.er such goods lioble to confiscation

under section 173, or abets the doing or omission of such an act." while the section

does not explicitly use the term mens rea, the 1egal jurispr-rdence, particularly

for penal provisions, often requires the presence of a guiltS. mind or deliberate

intention unless the statute clearly dispenses with it.

5.3 The Hon'ble Supreme Court in Hindustan Steel Ltd. v/s State of
orissa, 1978 (2) ELT (J159) (s.c.), laid down a fundamentzLl principle that "an

,
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rea on their part.

ii. Whether the Appellant, as a Customs Broker, can l)e held liable for the

operational oversight of the Shipping Line in loading goods without a Let
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order imposing penalty for failure to carrJ' out a statutory obligation is a civil

obiigation. But a penalty wiil not ordinarily be imposed unless the party obliged

either acted deliberately in defiance of law or was guilty of conduct contumacious

or dishonest, or acted in conscious disregard of its obligation." This principle has

been consistently applied by various High courts and the CESTAT in customs

and excise matters.

5.4 In the present case, the adjudicating authority has not brought on

record any evidence to suggest that the Appellant, M/s. Meenu Rathore, acted

with any deiiberate intention to violate the law or abet the improper export. The

facts clearly indicate that the Appellant had filed the shipping Bill and had duly

informed the Shipping Line about the requirement for Customs examination. The

lapse occurred at the end of the Shipping Line, which admitted its oversight'

There is no finding in the impugned order that the Customs Broker was aware

that the goods would be loaded without an LEO or that they actively conspired

in such an act. The adjudicating authority's finding that the cB "failed to convey

proper direction to the shipping line" appears to be an oversimplification and an

attempt to attribute responsibility without establishing a direct link to a

deliberate act or omission on the CB's part with mens rea'

5.5 The CESTAT, in numerous judgments, has held that penalties under

section 114(iii) are not imposable in the absence of mens rea. For instance, in

Commissioner of Customs, Mumbai vs. S,K. Enterprises, 2OO7 (218]| ELT 165

(Tri. - Mumbai), it was held that for imposrng penalty under section 114, mens

rea is essential. Similarly, in Commissioner of Customs, Chennai vs' M/s' S'M'

Exports, 2Ol8 (3641ELT 648 (Tri. - chenna:i), it was observed that in cases where

the customs Broker acted on the instructions of the exporter and there was no

evidence of their knowledge or active involvement in any misdeclaration or illega1

activity, penalty under Section 1 14 was not sustainable'

5.6 Given that the shipping Line explicitly admitted their oversight and

there is no evidence of the Appellant's deliberate intention or knowledge of the

improper loading, the imposition of penalty on M/ s' Meenu Rathore under

Section 1 1a(iii) is not justihed.

S.TNowlcometotheissuewhethertheAppellant,asaCustoms
Broker, can be held liable for the operational oversight of the shipping Line in

loading goods without a Let Export Order. The role of a Customs Broker is

under the Customs Brokers icensing Regulations, 2018 (CBLR, 2018)

5t
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Their primary responsibilities include preparing and filing documents,

representing clients before Customs, and ensuring compliance with Customs

procedures. While they are expected to exercise due diligt:nce, their controi over

the physical operations of carriers and terminal operators, is iimited.

5.8 In the present case, the Appeliant had fulfil.ed their obligation by

filing the Shipping Bill and informing the Shipping Line about the requirement

for customs examination. The failure to obtain the "Let Export order" before

loading the containers was an operational lapse on the palt ofthe Shipping Line,

which they themselves acknowledged. Section 40 of the, Customs Act, 1962,

clearly places the obligation on "the person in charge of a conveyance,, (i.e., the

shipping Line/Vessel Master) not to permit the loading of export goods unless a

shipping bi1l, duly passed by the proper officer, has been handed over to them

by the exporter. This statutory obligation directly rests with the Shipping Line.

The adjudicating authority's finding that the customs Ilroker also "failed to

convey proper direction to the shipprng line" is not supported by the facts, as the

Appellant had indeed communicated the need for examination. The subsequent

loading without LEo was a direct operational failure ol' the shipping Line,s

surveyor. Holding the customs Broker equally liable for an :perationai lapse that
was beyond their direct control and for which anott.er party has taken

responsibility, without establishing arly mens rea or activt: abetment, would be

an undue extension of their liabilitv.

5.9 The GESTAT in M/s. Balaji Logistics vs. comr.issioner of customs,
Mundra, 2019 (368) ELT 345 (Tri. - Ahmd.) held that a customs Broker cannot
be penalized for the actions of other entities in the suppJy chain unless their
direct involvement or mens rea is proven. The primary responsib ity for ensuring
compiiance with loading procedures rests with the carrier. Therefore, considering
the distinct roles and responsib ities, and the admitted operational oversight by
the Shipping Line, the Appellant, M/s. Meenu Rathore, cannot be held liable for
the improper export of goods without a Let Export Order.

In view of the detailed cliscussions and findin;gs above, I pass the
following order

(i) I hold that the penalty of Rs. 2,OO,0OO/_ imposed on M/s. Meenu
Rathore under section r 14(iii) of the customs Act, 1962, vide order-in-
original No. MCH/ADC/RK/r41/2023-24 dated 1r.o8.2023, is not
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sustainable due to the absence of established mens rea and the primary

operational responsibility lying with the Shipping Line.

(ii) Consequently, the penalty imposed on the Appellant is hereby set aside.

The appeal filed by M/s. Meenu Rathore is hereby ailowed.
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Commissioner (Appeals),

Customs, Ahmedabad

* *
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cLJ j r.TIiAPPEALS), AHMEDAE'..0

F. No. S/49-128/CUS/MUN 12023-24' lLe[
Date: 02.06.2025

By Registered post A.D/tr-Mail

To,

M/s. Meenu Rathore

Office No. 1862, 2nd Floor,

Astha Complex, Plot No. 17,

Ward 7 lB, Gurukul, Gandhidham - 37O 2OI

Copy to:

y The Chief Commlssioner of Customs, Gujarat, Custom House,

Ahmedabad.

2. The Pr. Commissioner of Customs, Customs House, Mundra.

3. The Additional Commissioner of Customs, Custom House, Mundra.

4. Guard Fi1e.
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