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ARE/ Show Cause Notice feais 1 dated: 11-03-2024
| | umber and date
7. | Ftfew o= aret & A HEH BrE Siaar urgde fahies,
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M/s Ford India Private Limited,
Revenue Survey No. 01, Village - North Kotpura,
Taluka — Sanand, Ahmedabad (Gujarat)- 382 170

Mame of the Noticee

1. 39 andw # g@ ufy dala oofEs & Fges v F o @)
The original copy of this order is provided free of cost to the person concerned
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L Coy 7l Afvw, 9geEl vE e, R TR
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Customs, Excise and Service Tax Appellate
Tribunal (West Zonal Bench|

| 2nd Fleor, Bahumali Bhavan Asarwa, Near
| Girdhar Magar Bridge, Girdhar Nagar,
Ahmedabad (Gujarat) - 380 004

J L
- Any Person aggrieved by this Order-In-Original may file an appeal in Form CA-3,
within three months from the date of receipt of this order, under the provisions of

Section 129A(1)(a) of the Customs Act, 1962, read with Rule 6(1) of the Customs
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{Appeals) Rules, 1882, The form of appeal in Form No. CA.-3 shall be filed in
quadruplicate and shall be accompanied by an equal number of copies of the
order appealed against (one of which at least shall be a certified copy).

e @ 5/ B B HIE BN T o g gt S W wn sifuiam,

1989 ¥ TET WaH o m . w1 weg R g i fEw o e @, waie
79 adte & Wy do Ry @ ule W U ) 05009 U Faw (@ FIE P
T g iR S e ger fufram, 1870 W SEEE -1, HE 6 % TEd
fFruffea fem T 81

The appeal should bear the Court Fee Stamp of Rs. 5/- as provided under the
Indian Stamp Act, 1989, modified as may be, by the Stale Legislation, whereas
the copy of the order attached with this appeal should bear a Court Fee Stamp of
Rs. 0.50 (Fifty paisa only) as prescribed under Schedule - |, ltem & of the Court
Fees Act, 1870.

 anfte & Ty 1082, aftfioy S Wi @ 4T ) 120A) 1 TY) UR-8) & e

et o wiftepa ¥ g1 fieR ot 9w die  wEEe WER ¥ 9y F
Taifs ¥ gwE §1 /5000 1 -[1000T7 F1 -/10,000061 Ht T B O ®F TH

2| fys die 9% W @iet , 9fgw o fman wndt fore & wman R

The appeal should be accompanied with a cross demand draft in favour of the
Assistant Registrar of the Bench of the Tribunal, on a branch of any Nationalized
Bank located at a place where the bench is located for Rs. 1,000/- {in cases
where the duty, interest. fine, or penaity demanded is Rs. 5 lakh or less), Rs,
5,000/ (in cases whara the duty, interest, fine, or penalty demanded is more than
Rs, 5 lakhs but less than Rs. 50 lakhs) and Rs. 10,000/ (in cases where the
duty, interest, fine, or penalty demanded is more than Rs. 50 lakhs) as applicable
under Sub-Section (8) of the Section 129(A) of the Customs Act, 1862,

oty TIUA & Wiy Oee WA S oy @ dew o W 31 3 ond gai

sfafon ges, 1962 B URT 128(E) ¥ WA &1 SEUEH 71 BA & SR S
&1 wfee e o wwa B

Procf of payment of duty / fine / penalty should also be attached with the appeal
memo, failing to which appeal is liable for rejection for non-compliance of the
provisions of Section 128 (E) of the Customs Act, 1962.

. arfte wege Fea I O o B3 &1 S gee andten) P, Rt 3w 1082

fram (areitore) wisran B gen e g &1 Pl ad & 1982
While submitting the Appeal, the Customs (Appeals) Rules, 1982, and the
CESTAT (Procedure) Rules, 1882, should be adhered to in all respects.

gw arem & fEene andte, ot Se, IEE gew iR BT & sy ST

% Tme o @ 7 gew & %7.5% TR 9= BN, Ol qew o1 g ol R
Frare; 31 &, o ot faame @ &, w el et gutn @ odd e A 2

An appeal, against this order shall lie before the Customs, Excise and Service

J" gl - “\(mn Appellate Tribunal, on payment of 7.5% of the duty demanded, where duty or

duty and penalty are in dispute, or penalty are in dispute. of penalty, where
" penalty alone is in dispute.
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BRIEF FACTS OF THE CASE:

Mis, Ford India Pvt. Ltd.,, Revenue Survey No- 01, Village North Kotapura,
Taluka -Sanand, Ahmedabad-382 170, (herein after called as “the Noficee / the
Impaorter”), holders of |EC No 0386011853 and Income Tax Permanent Account
Number AAACM4454H, engaged in manufacturing of Automabiles falling under Chapter
8703 of the Customs Tariff Act, 1975. The Noticee had filed various Bills of Entry as
mentionad in Table— A hereunder during the period from 20.04.2022 to 27.01.2024 for
import of the goods by classifying them under Custom Tariff Heading No. 90251990
and 90271000 of the First schedule to the Customs Tariff Act, 1975 (hereinafter referred
to as "the said goods”™),

TABLE-A

Y ITEM

BNO, | BEND BEDATE | gu0, | 38D,

ITEM DESCRIPTION

SNS ASY ENG EXH MANF TEMP [SENGOR ASSEMELY ENGINE

| 1 8346200 | 20-04-2022 | 2 ¥ | EXHAUST MANIFOLD TEMPERATURE] [JB3A-1 2C545-8A) |
2 [osers [mosamm | 2 [ v [Ezerem cur o e e nne |
5 BA48454 | 27-04-2022 | 0 Eﬁﬁ%ﬁfnﬁﬁ %ﬁﬂ%ﬁﬁsﬁglﬁﬁme !
i [oumes | moimz | 4 | w [SHMSTELSSCUMNCTN medo st Y moee |
5 ESEE505 | 12-05-2022 3 n Eﬁﬁ?ﬁ%ﬂmﬁ%’éﬁﬁﬂmﬁm
o | essesn | rzosaozz | 2 | 8 | e D TR PERATURE) (B (ICSIEAAY
7 BRGGEED | 12-05-2022 2 L EHJTE&EI%E&E;E:E%%E%&EEW“E
o e | amosa0z |4 | B | D TEMPERATURE) (BN ICEERAY
o | mama | zsosaiz | 1 | om0 | R TEMPERATURE) LR IO |
o | mesmrr | assamaz |« | | B O TEMPERATURE] B 20BN |
1| sooa10s | 13082022 | 3| 10 | B e D TEMPERATURE] (A OSSR
2| saorey | oeoranzz | 4 |8 | EXR R D TEMPERATURE) (B ICSSSAR)
13 B40T4S | 08-07-2022 3 n Eﬁ;ﬂfﬂﬁmﬁﬂmﬁﬁmﬂﬂm
o | eesme | morasez | | | BRI AR O e UPERATURE) (B 2CSA5 AR
1 | weers | aoraoa | 4 | te | B e B TEMPERATURE) (BT CAeE AR
y T E——_— . 7 | SNS ASY ENG EXH MANF TEMP [SENSOR ASSEMBLY ENGINE

EXHAUST MANIFOLD TEMPERATURE] {JB3A-13C545-AA]

EME ASY ENG EXH MANF TEMP [SENEOR ASSEMELY ENGEINE

., W RN | e | e 8 | EXHAUST MANIFOLD TEMPERATURE] LJB3A-12C545-A4) |
SN [ovem | wann |+ | o [ansronmmrrmemecs iy
e —_ —
{55 I I pe— o R T
20 | 2aveas | ;0B | 3 | M| B ANIFOLD TEMPERATURE] Bk 13CS45AR]
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%) asaersy | 21422022 " %T;E,ﬁ“ﬁﬂ éﬂiﬁﬁﬂ?ﬂﬁ?ﬂ&ﬁ:ﬁw
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SNS ASY ENG EXH TEMP THRML[SENSOR ASSEMBLY EMGINE

i it i # | EXHAUST TEMPERATURE THERMALJME3IG-12B501-KA}
o | men |oona | 1 | = |gemrecsumermensemm po
50 | 4924871 | 08-03-3023 25 gﬁﬂ'ﬁmﬁ HI NO ‘Wmfé-%ﬁfmﬁﬁﬁﬂﬂﬂq
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@ [ [wmam | o | o | ZEATSORUN TSR poton ooy sione
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85 | 330830 | 01-04-2023 T E’,;‘.'IL?;}E'.,EM.EE;_;“""‘ Wﬁ[ﬁfaﬁ?&:ﬁiﬂmmlﬂﬁ
w | [ | 2 | o [omiR e e
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0 | woun [ oo | o | o | S ve v e eon e s crone
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o [ momas | sorams [ 2 | | b SioEome s e o
B | TOSE34T | ZSOT-2023 13 ?xﬁaﬁmﬁﬁﬁﬁﬁﬁﬁﬁfﬁﬂﬂ““
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il el e R R E e e e
n [ e [ wanam | 3 | = [cnsmssesinsrms e e o
1 el e R R e T
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76 | teoswa | taosama | 2 % MT%EE&E#PEFH;EHE:W ﬁ%&;ﬁﬁﬂlﬁ
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w [ [wonms | 3 | | SEARSIMME TS RS e o
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an | Bas0toa | 1aoane | a4 7 Eﬁﬁ:ﬂfﬂ”ﬁfﬂ?&nﬂﬂﬁﬁ:m ;ﬁmﬂﬁm&
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w [ [ | 1 | 0 | BRI
(L] BTFa010 | 18-11.3023 ? 10 Eﬁésﬁﬂwngﬁﬁfm—
88 | mesreor | 2evvacma | 2 13 %‘Eﬁ.ﬁﬁ‘&%‘%ﬁﬁﬂ _Il_ﬁEanjﬁﬁlﬂ asffimﬁﬁmhs
o | wosen | s | 1 | o | SSARRSRM I o s S0
e e B B o
89 | osieAsy | 03012024 | 2 8 mﬁiﬁﬁfg& vt %ﬂiﬁﬁﬂ ﬂﬂﬁm“
g0 | wsisesy | oson-zema | & 8 mim EXH mﬂmﬂﬁ ﬁﬂﬁﬂﬂlﬁ
w | | mama | 3 | o | SoAR R RS R
82 | cesooos | zroiamems | 2 14 wﬂfmﬁ mm ;ﬁﬁﬂﬁ R ASSENELY ml!;rﬂlHE
53 SEBOOTE | 27-01-2024 z B mjﬁﬁfﬂﬂ%&ﬁfﬁ 5'{‘32 :fg: hﬁfm ENGINE
2. It appeared that the Noticee, while seeking the clearances for home consumption

of the goods as mentioned in foregoing Table — A had paid the customs duty on the
same, as per the following Table - B:

TABLE-B

CTH Duty Paid

{i} Basic Custom Duty {@ 7 5%
(i)} Social Welfare Surcharge @10%.

| ges 1900 | (i) Integrated Goods and Services Tax @18%.

(i) Basic Guatnﬁulr @ 10%:
(ily Social Welfare Surcharge @10%;

9027 1000 | (i) Integrated Goods and Services Tax @18%.

3.
by the Noticee that the imported goods having description as mentioned in the above

It appeared during the course of analysis of above mentionad Bills of Entry filed
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iable are the sensor assembly used for the monitoring, controlling and regulating the
temperature and exhaust gases emitted from the engine of a vehicle to ensure the
compliance with emissions regulations. Therefore, the imported goods appeared to be
the inseparable parts of the engine, hence, appeared to be appropriately classifiable
under Chapter B4 and specifically under Customs Tariff Heading No. B409 meant for
classification of "Parts suitable for use solely or principally with the engines of Heading
8407 or 8408". However, the Noticee appeared to have wrongly classified the goods i.e.
the parts suitable for use solely or principally with the engines of Heading 8407 or B408
under CTH 80251990 and CTH 80271000 and cleared the same at a lower customs
duty structure as mentioned above, instead of paying a higher customs duty structure
applicable for such goods under correct CTH 840800,

4. It appeared that the Importer is a manufacturer of Motor vehicle falling under
Chapter Heading B703 of the Customs Tariff and the imported goods were meant for
specific purpose to use in engines. Therefore, it appeared that these imported Parts /
Compeonents / Equipment of engine were appropriately classifiable under Chapter 84
and specifically under Customs Tariff Heading No. B409 meant for classification of
‘Parts suitable for use solely or principally with the engines of heading 8407 or 8408°,
CTH 8408 is for parts suitable for use solely or principally with the engines of Heading
8407 or 8408 and the goods covered under CTH 8407 and 8408 are Spark-lgnition
Reciprocating Or Rotary Internal Combustion Piston Engines and Compression-lgnition
Internal Combustion Piston Engines (Diesel Or Semi-Diesel Engines) respectively and
as such pars of the same are comrectly classifiable under CTH B409. The Customs duty
structure in respect of CTH 8400 of the Custorns Tariff prevailing at the material time is
as per the following Table-C:

TABLE-C
CTH Duty Payable Structure
B40999 (iy Basic Custom Duty @ 15%:

(] Social Welfare Surcharge @10%
(i} Integrated Goods and Services Tax @ 26%.

5. Whereas the HSN explanatory notes for CTH 8409 reads as under;
I*.IH = Parts sultable for use solely or principally with the engines of heading 84.07 ar 84,08,
8409.10 - For zircraft engines

= Oither ;
840991 - - Suitable for use snle:l:.' or principally with spark-ignition internal
combustion piston
§409.99 = - Other
Subject to the general provisions the clagsification of perts (see the General
Expiana ‘Nme Io Secmn}'{"-f]} this heading covers parte of internal combustion piston
&8 of 84.07 or 84.08 {e.g., pistons, cylinders and cylinder blocles; nyliuﬂurlgia:h

ar ].u:mrgwt niet waﬂmmt valves; inlet or exhaust manifolds; piston rings; connecting-rods;

However, the heading exchudes -
= 0], Injection pumps (heading 84.13),
(B} Engine crank thafis and cam shafic (heading 84.83); and gear-boxes (hending B4.33).
(6] Elfctrical ignition or starting squipment (including sparking plugs sad glow phugs) (heading 85.11).
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6. it further appeared that the Deputy / Assistant Commissioner, Customs Hause,
Pipavav communicated these observations to the Moticee vide his letter dated
11.05.2023 and reminder letter dated 26.10.2023 and 05.01.2024 and requested the
Noticee to pay the differential customs duty along with applicable interest,

7. it appearad that the Noticee did not agree with the observations communicated
vide above letters and filed submission with the Deputy / Assistant Commissioner,
Customs House, Pipavav vide letter Ref.. Nil dated 17.01.2024, in which, the Noticee,
inter alia, contended that:

7.1  That the imported parts were nol classifiable under CTH 8400 as the imported
goods were thermistor based temperature sensor otherwise called as EGT
which is usad to measure the temperature of the engine exhaust Gas; that the
device is fixed on the manifeld 1o measure the temperature in the manifolds;

7.2  That in accordance with the General Rules of Interpretations (GRI), GRI 1
provides that the classification of goods shall be determined according to the
terms of the headings of the tariff schedule and any relative section or chapter
notes and in the event that the goods cannot be classified solely on the basis
af GRI, and if the headings and legal notes do not otherwise require, the
remaining GRIs 2 through 6 may then be applied in order; that in line of GRI,
the heading considered for the imported goods is 8025 & 8027, 8409, that
articles of Section 18 (Chapter 80 to 92) are excluded from Section 16
(Chapter B4 & 85) as per the general exclusion lists provided under general
content via note 1(m) Article of chapter 80. that therefore, the subject parts
are Temperature Sensor which are not considered as an Integral part of
engine, hencs, it is appropriately classifiable under heading 9025 & 8027,

%13 That an order has been issued by accepling their interpretation vide CIO No.
DO/ACIRNS/GPPL/2023-24 dated 21.12.2023; that in line with para 36 & 36.1,
the articles of Chapter 20 s excluded; that similarly, the same Articles of
Chapter 90 is excluded in Section 16 also] that they produce the technical
write up with production image with legal notes for the imported parts.

8. It further appeared that it was the Noticee's contention that the imported items da
not fall under Chapter 84 by virtue of exclusion clause 1(m) of Note 1 to Section XV in
respect of imported items and were classified by them under Chaptar 90 as the
imported items are not the integral parts of the engine. It also appeared that the Motices
has relied on Rule 1 of General Rules for Interpretation of the First Schedule to the
Customs Tariff Act 1975 (hereinafter referred as "GRI") to say that gocds should be
classified in sccordance with the terms of the Headings and any relevant Section or
Chapter Notes and that when the nature and description of goods match the terms of
headings in a chapter and further the goods fall within the scope of Section Noles and
Chapter Motes of the Customs Tariff, such goods are classifiable as per Rule 1 of GRI.

8.1 The Rule 1 of GRI and Meote 2 to Section XV of the First Schedule to the
Customs Tariff Act, 1975 are reproduced below for ease of reference:
Rule 1 ).

“The titles of Sections, Chaplers and Sub-Chapters are provided for ease of
' 4« reference oniy, for legal purposes, classificalion shall be determined according fo
* Lthe terms of the headings and any relative Seclion of Chapler Notes and,
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provided such headings or Notes do nol otherwise require, according fo the
following provisions. ..”

NOTES 2 TO SECTION XV|

2. Subject to Note 1 to this Section, Note 1 to Chapter 84 and to Note 1 o
Chapter 85, parts of machines (nol being parts of the articles of heading 8484,
8544, 8545, 8546 or 8547) are to be classified according fo the following rules:
(a) parts which are goods included in any of the headings of Chapler 84 or 85
{other than headings 8409, B431, B448, B466, 8473, 8487, B503, B522 8520,
8538 and 8548) are in all cases lo be classified in their respeclive headings;

(b) other parts, if suitable for use sclely or principally with a particular kind
of machine, or with a number of machines of the same heading (including a
machine of heading 8479 or 8543) are to be classified with the machines of
that kind or in heading 5409, 8431, 8448, 8466, 8473, 8503, 8522, 8529 or
8538 as appropriate. However, parts which are equally suitable for use
principally with the goods of headings 8517 and 8525 to 8528 are fo be
classified in heading 8517, and parts which are suitable for use solely or
principally with the goods of heading 8524 are to be classified in heading
8529,

ic) all other parts are fo be classified in heading 8409, 8431, 8448 8466, 8473,
8503, 8522, 8529 or 8538 as appropriate or, failing that, in heading 8487 or
g548."

8.2 Further, as per the note 2(b) of section XVIIl, if the goods are suitable for use
solely or principally with a particular kind of machine, instrument or apparatus, or with a
number of machines, instruments or apparatus of the same heading (Including a
machine, instrument or apparatus of heading 8010, 9013 or 9031) are to be classified
with the machines, instruments or apparatus of that kind. The relevant portion of the
same |s reproduced as under:

2. Subject to MNote 1 above, parts and accessories for machines, apparatus,
instruments or articles of this Chapter are to be classified according to the
fallowing rules :

(@) parts and accessories which are goods included in any of the headings of this
Chapter or of Chapter 84, 85 or 91 (other than heading 8487, 8548 or 9033) are
in-all cases to be classified in their respective headings;

(b) other parts and accessories, if suitable for use solely or principally with a
particular kind of machine, instrument or apparatus, or with a number of
machines, instruments or apparatus of the same heading (including a machine,
instrument or apparatus of heading 8010, 9013 or 8031) are to be classified with
the machines, instruments or apparatus of that kind."

9. It appeared that there is no dispute on the fact that Rule 1 of GRI is very
imponant Rule of interpretation for classification of goods under the Customs Tariff
which provides that classification has to be determined according to the terms of
headings read with relevant Section and Chapter Notes. It stresses that relavant
wection / Chapter Notes have to be considered along with the terms of headings while
geciding classification. It Is not possible to classify an item only in terms of heading itself
without considering relevant Section or Chapter Notes.

1ﬂ; .' It appeared that the imported items were parts specially designed for use in
engines manufactured by the Noticee and not suitable for use other than intended use.
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Therefore, it appears that these paris are not the parts of general use and not
excludable by virtue of Note 1(m) to Section XVI; that the parts in question were lo be
solely and principally used in engine classifiable under CTH 8408 by the Noticee; that
tharefora as per Note 2 to Section XVI, these parts are required to be classified under
Chapter B4 and specifically under Tariff ltern 8405889 for “Parts suitable for use solely or
principally with the engines of heading 8407 or 8408". Whereas Heading 8408 is for
parts and accessories of the engines and there is no dispute on the fact that these
goods are used as par of the engines of heading 8407 or 8408,

11. It appeared that CHAPTER 90 covered the goods viz Optical, photographic,
cinematographic, measuring, checking, precision, medical or surgical instruments and
apparatus; parts and accessories thereof, The relevant entry of Customs Tariff under
Chapter 90 i.e. CTH 9025 /8027 is reproduced below for brevity and reads as under

8025 HYDROMETERS AND SIMILAR FLOATING
INSTRUMENTS, THERMOMETERS, PYROMETERS,
BAROMETERS, HYGROMETERS AND

PSYCHROMETERS, RECORDING OR NOT, AND ANY
COMBINATION OF THESE INSTRUMENTS

e027 INSTRUMENTS AND APPARATUS FOR PHYSICAL OR
CHEMICAL ANALYSIS (FOR EXAMPLE, POLARIMETERS,
REFRACTOMETERS, SPECTROMETERS, GAS OR
SMOKE ANALYSIS APPARATUS) INSTRUMENTS AND
APPARATUS FOR MEASURING OR CHECKING
VISCOSITY, POROSITY, EXPANSION, SURFACE
TENSION OR THE LIKE; INSTRUMENTS AND
APPARATUS FOR MEASURING OR CHECKING
QUANTITIES OF HEAT, SOUND OR LIGHT

11.1 It further appeared from the above that description of the imporied goods were
specifically not covered under Heading of Tariff Heads 9027 / 9025 and even not akin or
nearby to the terms of Tariff Heads 8027 / 8025. Further, the functicning of the importad
goods is also not similar to the items described under Tariff Heads 8027 / 9025. As
such, it appeared that the imported goods are not classifiable under Tariff Heads 9027 /
8025 by virtue of GRI 1(supra), therefore, the recourse of Note 1(m) of Section AV is
also not available to the importer to justify the classification of the goods in question
under Tariff Heads 9027 / 9025. Moreover, it appeared that the imported goods are of
the nature of Sensor and are useful to ascertain the degree of the Temperature as well
as degrea of the emission of exhaust gases so as lo effectively monitor and fo control of
to regulate the engine temperature and proportion of emission of exhaust gases from an
engine of the vehicle. Apart from this, it appears that the imported goods are fixed /
attached with manifold of engines and cannot function Independently as goods
classifiable under CTH 9025 / 98027, as such, the imported goods appear to be pars
suitable for use solely or principally with the engines and for effective functioning of
engine, only classifiable under CTH 8408, and cannot function independently as an
instrument or apparatus for physical or chemical analysis.

12. Therefore, on conjoint reading of Note 2 of Section XVI and Note 2 (b) of Section
X\l and as per the relevant entry of Customs Tariff under Chapter 90, it appears that
since imported items of Table A above are suitable for use solsly or principally with the
articles of Chapter 84 and all are parts of engines, their classification shall be under
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Chapter 84, Heading 8400 which is for "Parts suitable for use soclely or principally with
the engines of heading 8407 or B408" and the appropnate Tariff item is B40999.

13. It appeared from the above that imported goods, as mentioned in Table-A in para
supra, were paris suitable for use solely or principally with the engines of heading 8407
or 8408, therafore, the same are correctly classifiable under CTH B409 which attracts
BCD @ 15% adv, and IGST @ 28%. Therefore, the classification of the imported goods
under CTH 9024 / 9025 in the Bills of Entry, as mentioned in Table-A above, appeared
to be inappropriate and the Noficee appeared to have wrongly chosen the same to pay
lower customns dufies viz. BCD @ 7.5% / 10% and IGST @ 18%, thereby appeared to
have mis-classified the imported goods and had paid inadmissible lower rate of Basic
Customs Duty and IGST by classifying the same under CTH 80251890 / CTH 80271000
instead of cormect CTH 240999 for the imponed goods which resulted in short-payment
of Customs Duty amounting to Rs. 2,99,67 B36/- as calculated in Annexure-A to the
Show Cause Notice.

14. it further appeared that the Noticee was a manufacturer of Motor vehicle falling
under Chapter Heading 8703 of the Customs Tariff and the imported goods are meant
for specific purpose to use in engines. It, therefore, appeared that the imported Parts
{Components / Equipment of engine are appropriately classifiable under Chapter 84 and
specifically under Customs Tariff Heading No. 8408 meant for classification of "Parts
suitable for use solely or principally with the engines of heading 8407 or 8408", CTH
8408 is for parts suitable for use solely or principally with the engines of heading 8407
or 8408 and the goods covered under CTH B407 and B408 are Spark-lgnition
Reciprocating Or Rotary Intemnal Combustion Piston Engines and Compression-lgnition
internal Combustion Piston Engines (Diesel Or Semi-Diesel Engines) respectively and
as such pars of the same are correctly classifiable under CTH 8409. It further appeared
that the Noticee has knowingly and deliberately classified the goods under CTH
D0251990 and CTH 90271000 to take the wrong benefit of inadmissible lower rate of
customs duties and this misclassification culminated into short-payment of Customs
Cuty amounting to Rs. 29987 836/-as calculated in Annexure-A of the Notice.
Howsaver, the Noticee never disclosed the same to the department at any point that
they have mis-classified the goods under CTH 80251990 and CTH 90271000 to take
the benefit of inadmissible lower rate of duty for the aforesaid Bills of Entry, as
mentioned in Annexurs-A to this Motice. which otherwise came to the notice of the
department only during the analysis of the Bills of Entry. It further appeared that on
being pointed out, the Noticee has contended that imported parts are not classifiable
under CTH B408 as the imported goods are thermistor based temperature sensor
otherwise called as EGT which are used to measure the temperature of the engine
exhaust Gas and the device is fixed on the manifold to measure the temperature in the
manifolds. However, it appeared that the imported goods are of the nature of Sensor
and are useful o ascertain the degree of the Temperature as well as degres of the
emission of exhaust gases so as to effectively monitor and to control or reguiate the
engine temperature and proportion of emission of exhaust gases from an engine of the
vahicle. Apart from this, the imported goods are fixed / attached with manifold of
angines and cannot function independently as goods classifiable under CTH 2025 /

- E'EIET-' As such, the imported goods appeared to be parts sultable Tor use solely or
..'__."pnr"ml ally with the engines and for effective functioning of engine, only classiflable
. urder\CTH 8409 and the same cannot function independently as an instrument or
; '_ -"appard'tus for physical or chemical analysis. Therefore, it appeared that the Moticee had
: "-'-'knmmﬂghr and deliberately indulged in suppression of facts in respect of their imported
'nm_l:rrﬂl:ia and had willfully misrepresanted | mis-stated the material facts regarding the

- - goods imported in the declarations made in the import documents including Check lisis
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presented for Bills of Entry before the Customs at the time of import for assessment and
clearance, with an intent to evade payment of applicable Customs Duty, Thersfore, It
appeared that the short-paid customs duties are required to be demanded and
recovered under Section 28(4) of the Customs Act, 1962 along with appropriate interast
under Section 28484 of the Customs Act, 1962,

45. It further appeared that the Noticee have imported goods valued al Rs.
14.01,38,624/-, as mentioned in Annexure-A to the Notice, by deliberately misclassifying
the said goods by declaring the goods as ‘Sensors’ under CTH 80261800 and CTH
an271000 which are parts suitable for use solely or principally with the engines of
heading 8407 or 8408 and classifiable under CTH 840999, in contravention of the
provisions of Section 48 (4) of the Customs Act, 1962, In terms of Section 46(4) of
Customns Act, 19682, the Noticee was reguired to make a declaration as to truth of the
contents of the Bills of Entry submitted for assessment of Customs duty. which in the
instant case the Noticee failed to do in respect of imports of the said goods through CH
Pipavav. For these contraventions and violations, the goods appeared to fall under the
ambit of 'smuggled goods' within the meaning of Section 2(38) of the Customs Act,
1062. and are liable for confiscation under the provisions of Section 111{m) of the
Customs Act, 1962.

16. It appearsd that the aforesaid acts of suppression of facts and wilful mis-
statement by the Noticee led to short levy and short-payment of customns duty of Rs.
2 90,67 B36/-, as mentioned in Annexure-A to the Notice, thus rendering them liable for
penally under Section 114A of the Customs Act, 1862, in as much as the duty
amounting to Rs. 2,99 67,836/- was short levied and short-paid by reason of wilful mis-
statement and suppression of facts with a mala fide intention of evasion of Customs
duty. All the aforesaid acts of omission and commission on the part of the Noticee
appeared 1o have rendered the subject imported goods totally velued at Rs.
14 01,38 624/-(as detailed in Annexure-A to the SCN) liable for confiscation under
Section 111(m) of the Customs Act, 1962 and the Moticee appearsd to be liable to
penalty under Section 112 of the Customs Act, 1962 The above act of ommissin and
commission culminated into issuance of Show Cause Notice No. Commr-06/2023-24
dated 11-03-2024, asking them to show cause as to wny,

(a) the declared classification of the imported goods under CTH 80251880 and
90271000 of the First Schedule to the Customs Tariff Act, 1875 in the Bills of
Entry as detailed in Annexure-A to this Notice should not be rejected and the
said goods should not be re-classified under CTH 840999 of the First Schedule
to the Customs Tariff Act, 1975 and why the subject Bills of Entry should not be
reassessed accordingly,

(b) differential Customs duty amounting to Rs, 2 .89,67.836/- (Rupees Two Crore
Miety-nine Lakhs Sixty-Seven Thousand and Eight Hundred Thirty Six only), as
detailed in Annexure-A to this Notice, should not be demanded and recovered
from them under Section 28(4) of the Customs Act, 1862,

(c) interest on the Custems duty as mentioned in (b) above should not be charged
and recovered from themn under the provisions of Section 28A4 of the Customs
Act, 1862,

{d) the imported goods valued at Rs. 14 01,38, 624/- (Rupees Fourteen Crore One
Lakh Thirty Eight Thousand Six Hundred Twenty Four only), as detailed in
Annaxure 'A' to this Notice, should not be heid liable for confiscation under the
pravigions of Section 111(m) of the Customs Act, 1962..
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() Penalty should not be imposed upon them under the provisions of Section 112
and / or 1144 of the Customs Act, 1962,

17. DEFENCE SUBMISSION:
17.1 THE SUBJECT GOODS ARE CORRECTLY CLASSIFIABLE UNDER CTH
9025/9027;

1714 The MNoticee in tha present case has classified the subject goods under
CTH 8025/9027 as sensors for measuring temperature and amount of NCyx. It is the
allegation in the impugned SCN that the subject goods in question are classifiable under
CTH B408 as integral parts of engines. The Moticee submited that the process of
classification of goods under the Customs Tarff involves the interpretation of the
Section Notes, Chapter Notes, Sub-Heading Noles, Supplementary Notes, Headings,
Sub-headings and the General Rules for Interpretation {hersinafter referred to as the
“GRI") of the Customns Tariff. The GRI is a set of 6 rules that aid in the classification of
the goods under Customs Tariff. It is a settled law that the GRI have to be applied
sequentially to arrive at a proper classification of the imported goods. GRI 1 to 5 lay
down the principles determining the classification of goods under a specific Heading
whereas GRI 6 is applicable if the objective is to determine the classification of goods in
the Sub-headings of a Heading. GRI 1 of the GRI stipulates that the goods under
consideration should be classified in accordance with the terms of the Headings and
any relevant Section or Chapter Notes, and if the goods are not classifiable as per the
descnption provided, subsequent rules are 1o be looked info. For ease of reference,
Rule 1 of the GRI| s reproduced below:

Classification of goods in this Schedule shall be governed by the fallowing
principies.

1. The titles of Sections, Chapters and Sub-Chapters are provided for ease
of reference only, for legal purposes, classification shall be determined
according to the ferms of the headings and any relative Secfion or Chapter
Nofes and, provided such headings or Notes do nol otherwise regquire,
according to the following provisions...."

Further, the Section Notes or Chapter Notes and Sub-Heading Motes give detailed
axplanation as to the scope and ambit of the respective Sections and Chapters. These
notes have been given statutory backing and have been incorporated at the beginning
of each Chapier.

17.1.2 in the case of CCE v. Simplex Mills Co. Lid [2005 (181) E.L.T. 345 (S.C)],
it was held that according to Rule 1, titles of Section and Chapters in the Schedules
are provided for ease of reference only. But, for legal purposes, classification shall be
determined according to the terms of the headings and any relevant section or
Chapter Motes. The other rules for interpretation shall be required only when the
relevant Heading or Section Notes are not sufficient to lead to a definitive
classification.

*11. The rules for the interpretation of the Schedule o the Ceniral Excise
Tanff Act, 1985 have been framed pursuant fo the powers under Seclion 2
of that Act. According o Rule 1 ftitles of Sections and Chapters in the
Schedule are provided for ease of reference only. But for legal purposes,
classification “shail be determined according fo the terms of the headings
and any relevant section or Chapter Nofes™. If neither the heading nor the
notes suffice lo clarify the scope of a heading, then it must be consirued
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according to the other following provisions confained in the Rules Rule-l
gives primacy to the Section and Chapter Notes along with terms of the
headings. They shouid be first applied. If no clear picture emerges then only
can one resort to the subsequent rules.”

1713 HSN Explanatory Notes: Schedules of Customs Tariff Act are based on
the Harmonized Commaodity Description and Coding System. generally referred to as
Harmonized System of Nomenclature (herein after referred to as "HSN"), developed by
World Customs Organization (WCO) which is applied uniformly by more than 137
countries of the World. Under the HSN, various goods are classified under different
headings, sub-headings and tariff entries. For purposes of uniform interpretation of the
HSN. the WGO has published detailed Explanatory Notes to HSN which have long been
recognized as a safe guide to interpret the Tarniff Schedule.

1714 In the case of CCE vs. Wood Craft Products Lid,, [{1995) 77 ELT 23] the
Hon'ble Supreme Court of India vide a 3-member bench held that as per Statement of
Objects and Reasons of Central Excise Tariff Bill, 1985, new tarifi has been introduced,
based on HSN to reduce classification disputes. Thus, in case of doubt, HSN is a safe
guide for ascertaining true meaning of any expression used in the Act, unless there is
an express different intention indicated in the Tanff iiself. This decision was
subsequently confirmed in the case of CC vs. Business Forms, 2002 (142) ELT 18 (SC
3-Member bench). This proposition was also affirmed, upheld and followed in catena of
cases by various judicial authorities:

a) O.K Play (India) vs. CCE, AIR 2005 SC 1023, (2005) 180 ELT 300 (SC 3
member bench).

b) €C vs. Gujaral Perstorp Electronics Lid., (2005)7 SCC 118, (2005) 186 ELT
532 (SC 3 member bench);

¢) CCE vs. Phil. Corporation Lid, (2008) 223 ELT & (SC);

it can be inferred from the above decisions that classification of goods is done in
accordance with GRI 1 i.e., through the primacy of terms of headings and Section Noles
and Chapter notes. When the nature and description of goods match the terms of
headings in a chapter and further the goods fall within the scope of Section notes and
Chapter notes of the Customs Tariff, such goods are classfiable as per Rule 1 of GRI.

17.1.5 Note 2 to Section XVi: In this regard, it is pertinent to refer to MNote 2 to
Saction XV of the Customs Tariff which provides for the rules to be followed while
classifying parts of machines falling under Chapters 84 and 85. The said Note is also
reproducad below for ready reference:

“u3 Subject o Note 1 o this Section, Note 1 to Chapler 84 and Note 1
to Chapter 85, parts of machines (not being parts of the arficles of
heading 8484, 8544, 8545, 8346 or 8547) are o be classified
according lo the following nuies:

(a) parts which are goods included in any of the heading of
Chapter 84 or 85 (other than headings 8409, 8431, 8448, 8466,
8473, 8487, 8503, 8522, §529, 8538 and 8548) are in all cases (0 be
classified in their respective headings;

(b) other parts, if suifable for use solely or principally with a particular
kind of machine, or with a number of machines of the same heading
fincluding a machine of heading 8479 or 8543) are to be classilied with
the machines of that kind or in heading 8409, 8431, 8448, 8466, 8473,
8503, 8522, §529 or 8538 as appropriate. However, parts which are
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aqually suitable for use pnncipally with the goods of heading 8517 and
8525 to 8528 are o be classified in heading 8517,

{c) all other parts are lo be classified in heading 8409, 8431, 8448,
8466, 8473, 8503, 8522 8529 or 8538 as appropriate or, failing that,
in heading 8487 or 8548."

Itis a ith I Lunmmﬂsmnbemadatntemsnruma

w Therefore, the correct order tt::l c]assrﬁ.r gu-u-:ls un::lar Eucﬂcn JIWI .nf the
Customs Tariff would be to first refer to Section Note 2 (a), and in case the same is not
attracted, then reference is to be made to Section Note 2 (b).

17.1.6 Reference in this regard is required to be made to CCE v. Delfon Cables
Ltg [2005 (181) ELL.T. 373 (5.C.)] wherein the Hon'ble Supreme Court has held that
‘one cannot directly jump over to Section Note 2(b} withoul exhausling the possibility
of Section Note 2{a)’. The relevant portion of the decision s extracted below:

“4. It is clear from a reading of the two clauses fo the Section Note
that Clause-b would only apply once it was found that the items in
guestion were nol specifically classifisble under their respective
headings. As has been clearly said by the Collector (Appeals) “from the
sequence of the paragraphs given under Seclion Note 2 it is clear that
the gquestion of switching over to Section Note 2{b) can arise only after
ensuring that the parts are nol covered by Secfion Note 2(b) which
begins with the expression “other parts” meaning thereby that the paris
which are not covered by Section Nole 2{a) would be considerad for
coverage by Section Note 2{b). One cannof therafore directly jump over
fo Section Note 2(b) without exhausting the possibility of Section Note

2(a).
5. In our opinion, the Tnbunal erred in wholly ignoring Section Note

<{a) and only considering the applicability of 2(b). The decision Is,
therefore, erroneous and we, accordingly, sel it aside *

; o g A similar view has been reiterated by Hon'ble Supreme Court in the case
of Secure Mefers Lid, vs. CC [2015 (319) E.L.T. 565 (5.C.)]. The relevant portion is
ectracted below,

“16. It was sought to be argued by Ms. Kiran Suri that as per Note
2(b), when these LCDs sre used solely for parlicular instrument,
namely, electriicily supply meler, il has to be classified with the said
meter and, therefore, Chapter Entry 9028 would gel aftracted
Howavar, this argument loses sight of the fact that Nofe 2(b) relates
fo ‘other parts and accessores’, namely, it would apply fo those parts
and accessorfes for which Note 2(a) is inapplicable. Once we find
that in the present case Nole 2{a) squarely applies, the imesistible
conclusion is that the goods will be classified in Tariff Itern 9013
which is the specific heading for these goods.

« 17, In Coftector of Central Excise v. Delton Cablas Lid. & Anr. -
(2005) 12 SCC 284 = 2005 (181) E.L.T. 373 (5.C.) this Court has
heid, while interpreting Notes 2(a) and 2(b) of Chapter Heading 85,
which is virtually fo the same effeci, thal Note 2(b) would apply only if
the ifems in guestion were nol specifically classifiable under their
respeclive headings.”

Further reliance is placed on the following decisions:
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a. CC v, Subros, [2018 (363) ELL.T. 446 (Tn. - Del.)].

b. Subros Litd. v. CC [2018 (363) E.L.T. 849 (Tn. - Del)]; and

c. Thyssenkrupp Industries v. CC [2016 (343) EL.T. 533 (Tn. -
Murnbai)]

The department has placed reliance on Note 2(b) to Section XVI to state that the
subject goods are solely and principally for use with engines of motor vehicles. However
in the present case, even though the department has net rulad out the possibility of
applicability of Note 2(a), it is submitted that since the subject goods are not classifiable
under Section XV itself, Note 2 to Section XVI cannot be applied to the present case as
the subject goods are classifiable under CTH 8025.

17.2 nsor mbl i ust Manifold T
M W

17.2.1 The subject goods in the present case are used to measure the
temperature of the exhaust gases emitted from the engine. The subject goods merely
measure the temperature of the exhaust gases and do not perform any other function.
In this regard, the MNoticee classified the subject goods under CTH 8025 and mare
specifically under CT1 8025 1980, Relevant portion of the CTH 9025 is extracted below:

Chapter | Optical, photographic, cinematographic, measuring, Rate of
| Heading | checking, precision, medical or surgical instruments and Duty
apparatus; parts and accessories thg_rnnf
9025 Hydrometers and similar floating instruments,

thermometers, pyrometers, barometers, hygrometers and

psychrometers, recording or not, and any combination of

these instruments 2 )

- Thermometers and pyrometers, nat combined with other

insfruments 3
8025 11 - Liquid-filled, for direct reading:
G025 1110 | — Clinical Thermometars 0% |
8025 1190 — Other 7.5%
9025 19 — Other.
6025 1990 | — Digital Thermometers T 10%
8025 1920 — Pyrometers 7.8%
2025 1980 J --- Other 7.5%
17.22 The department however, in Para 13.2 of the impugned SCHN has held that

the subject goods which are fit on the exhaust manifold cannot function independeantly
as goods under CTH 8025/8027 and are effective for the functioning of the engine and
are classifiable under CTH 84089.

17.23 However. the Noticee submits that the subject goods In no manner are
sssential for the functioning of the engine. Only integral and internal parts of the engine
are classifiable under CTH 8409, and the subject goods are not such parts. Relance is
also placed on the HSN explanatory notes o Heading 9025 where electrical resistance-
based thermometers are coverad under CTH 8025. The relevant portion is extracted
below for ease of reference:

R THE ETE, RMOGRAPH D PYROMETE
- i g

« iy This group includes:
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(5) Electrical thermometers and pyrometers, such as:

(i} Resistance thermometers and pyrometers operating by changes in the

electrical resistance of a metal (e.q., platinum) or of 3 sem

(i} Thermocouple thermometers and pyrometers based on the principle that the
heafing of the junction of two different electric conductors generates an electro-
mofive force propordional fo the temperature. The combinations of melals used
are generally : platinum with rhodium-platinum; copper with copper-nickel: iron
with copper-nickel' nickel-chromium with nickel-aluminium,

On a perusal of the functions of the subject goods and HEN explanatory notes to
Heading 8025, it can be understood that the subject goods which merely perform the
function of measuring the temperature of the exhaust gases emitted from the engine
cannot be classified under CTH B409 as integral parts of an engine.

17.24 The department has proceeded to issue the impugned SCN under the
assumption that the subject goods which are used to ascertain the degree of
temperature of the exhaust gases cannot function independently and that the subject
goods are a part of the engine manifold. However, the subject goods function
independently by measuring the temperature of the exhaust gases and the said
apparatus sends signals to the ECU which in turn performs the controlling function.
The subject goods may be required for effective functioning of the engine, but in no way
are integral or essential for the engine to function. Further, no controlling or regulating
function is performed by the subject goods. Therefore, the subject goods being placed
on the exhaust manifold are not internal parts of the engine and therefore do not merit
classification under CTH B409. The Noticee also places reliance on a NY 882918 dated
04.03.1933 where the classification of such EGT sensors has been held to be under
CTH 8025. Further, nowhere in the impugned SCN has the department disputed the
functions of the product. Therefore, the subject goods which is a sensor to merely
measure the temperature of the exhaust gases is classifiable under CTH 9025,

17.25 In furtherance of the same, it is submitted that 5. No. 415 of Schedule |
of Notification No. 01/2017 - Integrated Tax dated 28.08.2017 provides for IGST at the
rate of 18%. The relevant entry is extracted below for ease of reference;

415 9025 | Hydromeiters and similar floafing  insiruments,
'a‘hemc:mﬂtﬂm, pyrometfers, barometers, hygrometers
| and psychromelers, recording or nol, and any
| combination of these insfruments

Hence, from the above, it is clear that the subject goods are classifiable under CTH
9025 and therefore attract |IGST at the rate of 18%.

17.3 Sensor A ngine Exhaust NOx Mufflar Outle

17.31 The subject goods in the present case are used to measure the amount of
nitrogen dioxide temperature of the exhaust gases emitted from the engine. The subject
- goods merely measure the ameount of nitrogen dioxide and do not perform the function
of controlling the level of the said gas. The controlling function is being performed by the
ECL The subject goods send electncal signals to the ECU and the ECU in turmn sends
signals to actuators in the SCR Catalyst which inject ammonia to reduce the
concantration of nitric exide. The NOx sensor at the sutlet of the SCR systern checks to
make sure that the nitric oxide concentration has been reduced and that the system is
operating properly. In this regard, the Notices classified the subject gooeds under CTH
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9027 and more specifically under CT] 8027 1000. Relevant portion of the CTH 9027 Is
extracted below:

C—

_—

Chapter | Optical, photographic, cinematographic, measuring, | Rate of |
Heading checking, precision, medical or surgical instruments Duty
and apparatus; parts and accessories thereof

8027 instruments And Apparatus for Physical Or Chemical
Analysis (For Example, Polarimeters, Refractometers,
Spectrometers, Gas Or Smoke Analysis Apparatus);
Instruments And Apparatus For Measuring Or
Checking Viscosity, Porosity, Expansion, Surface
Tension Or The Like; Instruments And Apparatus For
Measuring Or Checking Quantities Of Heat, Sound Or
Light {Including Exposure Meters); Microtomes

ki (Gas or smoke analysis apparatus 'I 10%
17.3.2 On a perusal of the funclions of the subject goods, it can be understood
that the subject goods which merely perform the function of measuring the temperature
of the exhaust gases emitted from the engine cannot be classified under CTH 8409 as
integral parts of an engine. The department has proceeded to issue the impugned SCN
under the assumption that the subject goods which are used to ascertain the amount of
nitre oxide emitted cannot function independently. However, the subject goods function
independenily by measuring the amount of nitric oxide which is generated, and the said
apparatus sends signals to the ECU which in turn performs the controlling function. The
subject goods may be required for effective functioning of the engine, but in no way are
integral or essential for the engine to function. Further, no controlling or regulating
function is performed by the subject goods. Therefore, the subject goods being placed
on the exhaust manifold are not internal parts of the engine and therefore do not memnt
classification under CTH B409,

" 9027 1000

17.3.3 In this regard, the Noticee places rellance on a US CROSS Ruling- HQ
H262310 dated 11.07.2016 where the classification of the NOx sensors has been held
to be under CTH 8027.

17.34 Further, nowhere in the impugned SCN has the department disputed the
functions of the product, Therefore, the subject goods which is a sensor to meraly
measure the temperalure of the exhaust gases Is classifiable under CTH 2027, In
furtherance of the same, it is submitted that S. No. 417 of Schedule Il of Notification
No. 01/2017 — Integrated Tax dated 28.06.2017 provides for IGST at the rate of 18%,.
The relevant entry is extracted below for ease of reference:

417 6027 | insiruments and apparalus for physical or chemical
analysis (for example, polanmeters, refractometers,
spectrometers, gas or smoke analysis apparafus),
instruments and apparalus for measuring or checking
viscosity, porosity, expansion, surface tension or the like,
. instruments and appratus for measuring or checking
quantities of heat, sound or light (including exposure
meters); microlomes

Hence. from the above, it is clear that the subject goods are classifiable under CTH

- _,@2? and therefore attract IGST at the rate of 18%.

. ',F’ﬁh Goods falling under Chapter 80 are excluded from Section XV of the Customs

Tariff. The Noticee submits that articles of Chapter 90 are specifically excluded from
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Section XV of Customs Tariff by Note 1{m) to Section XVI. Relevant porticn of the Note
iz extracted below for ease of reference:

“Section XV

Machinery and mechanical appliances; elecirical equipment; parts thereof:
sound recorders and reproducers, felevision image and sound recorders
and reproducers, and parts and accessories of such articles.

Notes:

1. This Section does nof cover;

CTH Eﬂiﬁﬂ'ﬂﬂi?, the same are gxc:ludgg by ﬂg]g 2 lnsacﬂnn X\ of ﬂ'm Custﬂms Tariff,

19. Alternatively the sub ssifiable under CTH 903

18.1 Without prejudice to the above made submissions, the Noticee submits
that the subject goods are rightly classifiable under CTI 2031 8000 as 'Other

mstruments, appliances and machines’ and not as parts of engines of motor vehicles
under CTH 8408,

18.2 CTH 89031 covers, “Measuring or checking instruments, appliances
and machines, not specified or included elsewhere in this chapter, profile
projectors; parts and accessories thereof.”" The Heading s a residuary heading that
covers instruments and appliances not specified or included in other headings of that
Chapter. The relevant entry is extracted below for ease of reference:

9031 | Measuring or Checking Instruments, Appliances
- and Machines, not specified or included elsewhere
in this Chapter; Profile Projectors

9031 1000 - | Machines for balancing mechanical parts
8031 20 00 - | Test banches
- | Other optical instruments and appliances:
90314100 | —- | For inspecting semiconductor wafers, or devices or for

inspecting pholo-masks or reticles used in
manufacturing semiconductor devices

_9031 4900 -- Other
8037 80 00 - Other instrumenis, appliances and machines
8031 3000 - Parts and accessones

As no other sub-heading from 8031 10 to 8031 49 covers the subject goods specifically,
the subject goods merit classification under the residuary tariff item 9031 8000.

19.3 The subject goods in question are used to measure the temperature of the
exhaust gas and the amount of Nitric Oxide emissions that is emitted from the engine
and do not perform the function of controlling such temperature or the amount of gases,
Therefore, the subject goods merit classification under CTH 9031 as measuring or
checking instruments. In furtherance of the same, it is submitted that 5. No. 421 of
E:paql:!ule Il of Netification Mo, 01/2017 — Integrated Tax dated 28.06.2017 provides for

: ﬁEH'hat the rate of 18%. The relevant entry is extracted below for ease of reference:

| =

9031 | Measuring or checking instruments, appliances and |

r:i 421
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" T machines, nol specified or included elsewhere in this
| Chapter; profile projectors

Hence, from the above, it is clear that the subject goods are classifiable under CTH
9031 and therefore attract IGST at the rate of 18%.

20 E NO SSIFI UNDE DING 8409

20.1 The department has proposed to re-classify the subject goods under Tariff
Sub-Heading 8400 99. It is submitted that the goods In question are not classifiable
undar Tariff Sub-Heading Heading 8409 99 as the subject goods are not parts of diesal
engines. The relevant portion of the heading s exiracted below:

8409 PARTS SUITABLE FOR USE SOLELY OR
PRINCIPALLY WITH THE ENGINES OF HEADING 8407
OR 8408

840599 -- | Other

-- Other parts of diesel engine
84089941 -- | OF diesel engines for motor vehicles 15%
54009942 — | OF outboard design [~ 15%
| E-#DQ;E#E - | Other 15%
Edﬂﬂgbgﬂ — | Dther 15%

On perusal of CTH 8409, it can be seen that the same only includes parts suitable for
use solely or principally with the engines of heading 8407 or 8408. However, it is
submitted that a part of engine will fall under Heading 8409 only i the same is nol
specifically excluded by virlue of the Section MNotes. It is submitted that Note 1{mj to
Section XVI specifically excludes ‘articles of Chapter 90/ from the purview of Chapter
B4. Thus, notwithstanding the fact that an item is solely or principally designed for use
with machinery falling under Chapter 84 (engines in this case), the item if excluded
under Note 1 will not be classified under Chapter &4. The HSN explanatory notes under
CTH 8409 provides as under:-

“Subject to the general provisions regarding the classification of paris (see

the General Explanatory Note to Saction XVi), this heading covers parts of

internal combustion piston engines of heading 84.07 or 84.08 (e.g.,

pistons, cylinders and cylinder blocks; cylinder heads; cylinder liners;

inlet or exhaust valves; inlet or exhaust manifolds; piston rings;

connecting rods; carburettors; fuel nozzies).”

Further, the General Explanatory Note listing down the exciusions under Section XV

are reproduced as under.

"GENERAL

(1) GENERAL CONTENT OF THE SECTION

Subject to certain exclusions provided for in the Notes 10 this Section and
to Chapters 84 and 85 and apart from goods covered more spacifically in
r Sections, this Section

;-’ f _{; "4, all machanical or electrical machinery, plant, equipment, apparatus
e E_x::’ i apd appliances and parts thereof, together wilh certain apparatus and plant
wie, on 7 «wthich is neither mechanical nor electrical (such .as boilers and boiler house

. ""i'\"f-“'-"":fr diant, filfering apparaius, elc.) and parts of such apparatus and plant.
b, 4 +* The main exclusions from the Section are ©

{a ...

(f) Articles of Section XVIIl."
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Thus, it is apparent from the HSN Explanatory Notes that an article would be
classifiable under CTH B409 as “Parts suitable for use solely or principally with the
engines” only if it is not excluded in terms of Section Motes. Further, on a perusal of
the HSN explanatory notes to Heading 8409, it can be inferred that the only those
goods which are internal and integral parts of the angine are classifiable under CTH
8408, In the present case, the subject goods are neither internal parts of the engine nor
are they intagral to the functioning of the engine and are therefore not classifiable under
CTH B400.

20.2 It is also submitted that for a preduct to be considered as a part of another
mains product, the same must be integral 1o the functioning of the main product in such
a manner that without the said product, the main product will not be able to function. In
this regard, reference i made to the decision of the Hon'ble Supreme Court in
Commissioner v. Insulation Electrical Private Limited [2008 (224) E.L.T. 512
(S8.C.)]. The Apex Court in this case has held that a part is an essantial component of
the whole without which the whole cannot function. Similarly, in CTO, Anti Evasion,
Circle I, Jaipur v. Prasoon Enterprises [2019 (23) G.5.T.L. 441 {5.C.})], the Apex
Court has held that the test for a product to be a part of the other is to see if the other is
incomplete without the product or if the other cannot function without it. Relevant portion
of the decision is extracted below for ease of reference:

“27. This Court has laid down the test as fo how the Court should

decide the question as to whether a parficular item is a part of other, The

test /s “a thing is a part of the other if the other is incomplete

wi " In other words, "a thing is a part of the other, if the

cannot function without it". [See M/s. Annapuma Carbon Industnes v.

State of Andhra Pradesh [(1978) 2 SCC 273 and Commissioner of

Central Excise, Delhi v. Insulation Electrical Private Limited (2008) 12

SCL 45) = 2008 (224) EL.T. 512 (5.C)J°

20.3 In CCE vs. Keltron Component Complex Ltd. [2005 (121) ECR 409],
the court relied upon the decision in Mehra Bros v The Joint Commercial Officer
[1991 {51} ELT 173] to cbserve that a machinery may function without an ‘accessory’
but cannot function without the ‘parts.’ The relevant portion of the decision is extracted
below:

“Fram the ratio of the decision of the Supreme Court as referred lo above, il is

seen that the goods which add to the convenience or effectivensss of

something else or is supplementary or secondary lo something of grealer or

primary importance which assists in operaling or controlling or may serve as

S aid are actcessories. Thus, 8 machinery may function without an accessory, but
AT ;‘\\ the accessory adds to the convenience or its effectiveness. In the present
o =L =0 case, it is seen that various machinenes, namely, welding machines, capping
¢ w2 \machines, tapping machines, winding machines etc., are used for manufacture

. L lof capacitors and resistors. No doubt plastic crates, by themselves are nof
< & Jused for manufacture of capacitors and resistors. However, the plastic crates
a7 add fo the convenience for collecting machine oulputs and shiffing to the next

=

"~ stage of production."

ra
f
E1E
%

o
-
]
*

In the instant case, the imporied goods perform the function of measuring the
temperature of the exhaust gases and measure the amount of NOy content in the
exhaust system. In no way are they integral to the functioning of the engine. Further, the
subject goods are placaed on tha exhaust manifold and therefore are not internal parts of
the engine. The engines are complete even without subject goods. While the subject
goods improve the efficiency of the engine, the subject goods do not in any manner aid
in the functioning of the engine itself. Thus, the subject goods cannot be held to be
integral to the engine. Further, notwithstanding the fact that subject goods are
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removed, the engine will continue to perform its function without any hindrance. This
substantiates the Noticee's submission that the subject goods are not parts of engines.
Therafore, for various reasons stated above, the subject goods cannot be considerad as
parts suitable for use sclely or principally with engines and therefore, do not merit
classification under CTH 8408

21. THE BURDEN OF PROOF LIES ON THE DEPARTMENT TO CLASSIFY THE
SUBJECT GOODS UNDER A DIFFERENT HEADING
21.1 The Noticee submits that when a tax demand is raised by the Department

on the ground of short levy/non-levy of tax by an assessee, the burden of procof to
astablish such short levy/non-levy of tax is on the Depanment and that the Department
has failed to discharge its burden in view of the submissions made above. It is
submitted that where Department is disputing the classification adopted by an importer,
the burden to prove the correctness of the proposed classification is on the Department
However, in the present case, the impugned SCN has neither made any efforts in this
regard, nor does it rely on any expert opinionftechnical information in support of its
contention. Reliance Is placed on the following decisions wherein it has been held that
the burden of proof to levy tax is on the revenue

a) CCE, Lucknow v. Railway Equipment and Engg. Works, 2015 (325) EL.T. 184
(Tr. - Del.);

b) Union of india v. Garware Nylons Ltd., (1986) 10 SCC 413

c) Commissioner of Cusfoms, Mumbai v. Folo Centre Trading Co., 2008 (225) ELT
183 (Bom.);

d) Commr. of C. Ex.. Chandigarh v. Khalsa Charan Singh And Sons, 2010 (255)
ELT 378 (P&H);

el H.P.L Chemicals vs. Commissioner of Cantral Excise, 2006 (197) EL.T, 324
(S.C).

In the hight of above discussion, the Noticee humbly submits that the burden of proof is
on the Department to prove that the Noticee has short paid the BCD by misclassifying
the imported goods. However, it is submitted that the Department has failed to provide
any legal basis as to why the subject goods merit classification under the various
headings proposed in the Impugned SCN. Further, no ewvidencae, expert report,
statement, etc. have been relied upon in the impugned SCN that suppor the view that
the subject goods are classifiable under such headings. Therefore, it s submitted that
the Department has failed to discharge the burden of proof for re-classifying the subject
goods.

22.1 The Noticee submits It is a settled position that the classification adopted
by the assessee should be sustained when the Revenue is unable to discharge the
burden to ra-classify the product under a different heading This position of law has been

led by the Hon'ble Apex Court in Warner Hindustan Ltd. v. CCE, [1999 (113)
g\]ﬁ 24 (SC)]. The relevant portion of the decision is extracted below:

=% & %

Vil The appellant manufactures what it calls "Halis Ice Mint fabiets”. I

| 1 e

2 "I classified these tablets as "Ayurvedic medicines” under Heading 3003.30 of

=
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the Cenfral Excise Tanfl. It was issued a notice o show cause why these
tablets should not be classified under Tariff Heading 3003.19 as “patent or
proprietary medicines”, The Assistant Collector, affer hearing the appeliant,
held that the tablels were paten! or proprietary medicines classifiable under
Heading 3003.19. In appeal by the appellant, the Collector of Central
Excise (Appeals) held that the tablets were Ayurvedic medicines classifiabie
under Heading 3003.30. The Excise authorties went in appeal lo the
Tribunal and, for the first time, took the stand that the tablets were correctly
classifiable under Heading 17.04 as ‘“confectionery”. The appellant, of
course, stuck lo ifs stand that the fablets were Ayurvedic medicines
classifiable under Heading 3003.30. The Tribunal noted that the Assistant
Collector had classified the tablets under Heading 3003.19, that is, as
patent or proprietary medicines. This was clear indication that the stand of
the Excise authorities prior to the stage of the appeal to the Tribunal was
that the fablels were patent or proprietary medicines classifiable under
Heading 3003 19. The Tribunal also noted that "both sides have not
adduced any detailed arguments as to why these tablets can be
considered as confectionery item or nﬂmrwi!! although a plea is there
e Collector in_the un eal that the
assessable under Tariff 17.04", In our .‘n.‘an the Tri wite
ireumstances in_allowi al of the Excise
es and classifying the min tion

i The co Tribunal fo have

to have dismiss al of the Excise au
aking it clear that it w. en to the Excise autho issue a
fresh show cause notice to the appellant on the basis that the tablets
were classifia r Heading 17.04 as i of confectionery. This

would have given the appellant ortunity to place on
such material as was_available to It to establish . It is

m;grmi:sjhm for the Tribunal to consider a case that is laid rn.r the
first eal because the sta tting out the factual

is before the authorities below."

The said decision of the Hon'ble Apex Court has been followed by Hon'ble Tribunal in
Pepsico Holdings Pvt Ltd. v. CCE, [2019 (25) G.5.T.L. 271 {Tri-Mumbai) wherein
the Tribunal held that the classification proposed in the Bill of Entry will prevail when
classification of Revenue is found to be inappropriate. The relevant portion of the
decision is extracted below:

“8. In the light of the above, we cannot decide on a classification that has
not been pleaded before us. Once the classificalion proposed by Revenue
ig found fo be inappropriats, that claimed, while clearing the goods, will
=, Sustain even if it may appear fo be inappropriate. We cannot also, in our
w1 - appellate capacily, direct or accord the latitude for invoking Section 114 of
¢« - Central Excise Act, 1944 by obiiteration of the proceedings leading to the
“impugned order. The mandate of the law pertaining to recovery of duties
"8 f‘:rt:l.f paid or short-paid will have to be followed to the letter.”

i
o iF

=22 Further, the Hon'ble Tribunal in M/s. Sunrise Traders & ors. v. CC, [2022
(1) TMI 468 CESTAT AHMEDABAD] has affirmed the settled position of law and
followed the same. The relevant portion of the decision is extracted below:

"2.5 Without prejudice to above findings, it is a settled legal position that if
the goods are nof classifiable under the chapler heading proposed by the
revenua thereafter even the goods is classified under the chapter heading
claimed by the assessee is correct or nol, the case of the depariment will
fall. This gets support from the following judgments:
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In view of the above settled law, irespective whether the classification
claimed by the appellant is comrect or not since the classification proposed
by the Revenue is absclutely incorrect, the entire case of the Revenue will
not sustain.”

Thus. it is submitted that when the classification proposed by the Department fails, it g
prayed that the classification adopted by the Noticee be sustained and the proposals in
the Impugned SCN must be dropped.

23. D RICD LIMITATI NDE ECT 28 S N
0 LE IN PR NT E

231 it is submitted that by virtue of Section 28(1) of the Customs Act, the
proper officer can demand duty for a period of two years from the relevant date.
Relevant portion of Section 28 is extracted below for ready reference:

“Section 28 Recovery of duties not levied or not paid or short-levied
or short-paid or erronecusly refunded. - (1) Where any duty has not
heen levied or nol paid or has been short-levied or short-paid or
arronecusly refunded, or any interest payable has not been paid, part-paid
or erroneously refunded, for any reason other than the reasons of collusion
or any willful mis-statement or suppression of facts, -

(a) The proper officer shall within two years from the relevamt dale, serve
notice on the person chargeable with the duty or intersst which has not
heen 5o levied or paid or which had been short-levied or shorl-paid or to
whom refund has erronsously been made, requinng him ta show cause
why he should not pay the amount specified in the notice”

Relevant date has been defined under Explanation 1 to Section 28 of the Customs Act
to mean the date on which the proper officer makes an order for the clearance of goods.
Relevant portion is extracted below for easy reference:

Explanation 1. — For the purposes aof this section, "relevant dafe” means, -

in a case where duly is not levied or not paid or short-levied or short-paid, or
interest is not charged, the date on which the proper officer makes an order
for th

Therafore. it is clear that according to Section 28(1), the SCN must be issued within a
period of 2 years from the date on which the proper afficer makes an order for the
clearance of goods, which is the date of out of charge of a bill of entry. The entire
demand in the present case is within the normal period of limitation. The Nolicee
submits that the extended period of limitation in section 28(4) of the Customs Act Is not
invokable in the present case as none of their ingredients therain are satisfied.

- w. ‘(4 Where any duty has nol been [levied or not paid or has been shart-

—= ? -4 levied or short-paid] or erroneously refunded, or interest payable has nol
’i 3 %, \been paid, part-paid or eroneously refunded, by reason of, —

™ " Na) collusion, or

et %L b any wilful mis-statement; or

fc)  suppression of facts,
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by the importer ar the exporter or the agent or employee of the importer or
exporter, the proper officer shall, within five years from the relevan! date,
sarve nolice on the person chargeable with duly or interest which has not
been [so levied or not paid] or which has been so short-levied or short-paid
ar fo whom the refund has ermoneously been made, requiring him o show
cause why he should not pay the amount specified in the notice.

The extended period of limitation has been invoked in the impugned SCN on the ground
that the Noticee has mis-declared the classification of the imported goods. The Noticee
submits that in view of the various submissions made in the preceding paragraphs, they
bonafidely believed that the imported goods were correctly classified. In any case, the
issua relates to imterpretation of complex provisions of the Customs Tariff and entries in
exemption notifications and is purely legal in nature. Therefore, the extended period of
limitation cannot be invoked. The Noticee submits that it is settied law that the
extended period cannot be invokad when the case involves an interpretation issue. The
Moticee places reliance on the following judicial decisions in support of the contention
that extended period cannot be invoked In cases involving Interpretation of statutory
provisions,

a) Singh Brathers vs. Commissioner of Customs & Central Excise, Indore, [2009
(14) STR 552 (Tri.-Del.]);

by Steelcast Lid. vs, Commissioner of Central Excise, Bhavnagar, [2009 (14)
STR 129 (Tri.-Del].);

¢) P.T. Education & Training Services Ltd. vs. Commissioner of Central Excise,
Jaipur, [2009 (14) STR 34 (Tri.-Del.}]; and

d} K.K. Appachan vs. Commissioner of Central Excise, Palakkad, [2007 (7) STR
230 (Tri.-Bang.)]

232 In the impugned SCN, the department has failed to prove that the Notices
has acted with any mala fide intent. There is nothing on record to show the existence of

fraud, collusion or suppression of materials facts or information. Therefore, the larger
period of limitation is not invokable. Reliance is placed on the following decisions In
~ support of the above submission:

j}{:} Shahnaz Ayurvedics v. CCE - 2004 (173) ELT 337 (All), affirmed in 2004
gy (174) ELT A34 (SC)

L ﬁu Devans Modem Breweries Ltd, v. CCE - 2006 (202) ELT 744 (5C)

o .'Eﬁﬁilariy, the Noticee also relies upon decision of the Hon'ble Supreme Court in the

case of Continental Foundation v. CCE [2007 (218) ELT 177 (SC)). wherein the Hon'ble
Apex Court has held as under:

“10. The expression "suppression” has been used in the proviso lo Section
11A of the Act accompanied by very strong words as fraud' or “collusion”
and, therefore, has lo be construed siriclly. Mere omission to give correct
information is not suppression of facts unless it was deliberate to stop
the payment of duty. Suppression means failure to disclose full
information with the intent fo evade payment of duly. When the facts are
known fo both the parfies, omission by one parly fo do whal he might have
done would not render it suppression. When the Revenue invokes the
extended period of limitation under Section 11A the burden is cast
upon it to prove suppression of fact. An incorrect statement cannot be
equated with a willful misstatement. The latler implies making of an
incomect statemant with the knowledge that the sftatement was not correcl.”
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...(Emphasis supplied)

In view of the above, none of the ingredients required to invoke extended period of
limitation exist in the present case. Hence, invoking extended period of limitation is not

sustainable.

233 Extended period of limitation cannot be invoked when the declaration of the
im is come uestioned by Department.

23.3.1 it is the Noticee's submission that the description specified for the

imported goods is correct and the same is not digputed by Customs. Given the
same, the Moticee's actions are bona fide and no mala fide intention can be
attributed. Reliance in this regard is placed on the Tribunal's decision In Sirthai
Superware India Ltd. v. CC [2020 (371) EL.T. 324 (Tri. - Mumbai)] wherein it has
been clearly held that even under the self-assessment regime, when the
description given in the Bill of Entry is comect, mis-declaration etc, cannot be
alleged. A similar view has been taken in Vesuvias India Lid. v. CC [2018 (370)
E.L.T. 1134]. Relevant portion of the decision is extracted below:

«5 . The only poini of allegation that can sustain in the present case s
that the assessee has wrongly classified the imported goods in their bills of
entry. The imporier assessee is not an expern in classification of products
and it is always possible that they claimed wrong classification. It is open for
the department lo direct the importer to comect classification or Issue &
show cause nofice proposing revision of classification. Merely claiming the
wrong classification by itself does nof amount to misdeclaration of the

and there is nothing on record to show that the description of the
goods in the Bill of Entry and other documents as well as in the fes! report
do not match. The department’s case has to fail on this ground alone for the
extended period of limitation and correspondingly the penaities also need fo
he set aside.”

2332 i limitation cann invok 585 re thean abse
2rs

The Moticee submits that due to the fact that the subject goods are attached on the
axhaust manifold, the department sought to re-classify the subject goods under CTH
8408, In the impugned SCN, the Ld. Commissioner has failed to prove that the Noticee
has acted with any mala fide intent. There is nothing on record to show the existence of
wilful misstatement, fraud, collusion or suppression of materials facts or information. In
other worde, the Moticee submits that suppression or wilful misstatemant cannot be
alleged in the present case as the Noticee themselves have described the product in
the Bills of Entry as sensors and the depariment’s case has been made out based on
that very description. Thus, there has been no suppression or mis-declaration on part of
the Noticee warranting invocation of extended period. Reliance is placed on the
following decisions in support of the above submission.

o | E;i" Shahnaz Ayurvedics v. CCE — 2004 {173) ELT 237 (All), affirmed in 2004
7] (174)ELT A34(SC)

K q'fh e
: :'t‘\{ 7~ ‘:-*;L
h\'".a,‘," L= #h) Devans Modemn Breweries Ltd. v. CCE - 2008 (202) ELT 744 (SC)
e 2"
Similarly, the Noticee also relies upon decision of the Hon'ble Supreme Court in the

case of Continental Foundation v. CCE [2007 (216) ELT 177 (SC)], wherein the Hon'ble
Apex Court has held as under:
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‘10. The expression “suppression” has been used in the proviso to Section
174 of the Act accompanied by very strong words as fraud' or "collusion”™
and, therefore, has o be construed striclly. Mere omission to give correct
information is not suppression of facts unless it was deliberate to stop
the payment of duly. Suppression means failure fo disclose full
information with the intent to evade payment of duty. When the facts are
known fo both the parties, omission by one party fo do what he might have
done would not render it suppression. When the Revenue invokes the
extended period of limitation under Section T1A the burden is cast
upon it to prove suppression of fact. An Incorrect statement cannot be
equated with a willful misstatement. The latter implies making of an
incomect statemeant with the knowledge thal the statement was not cormrect.”
(Emphasis supplied)

23.4 Without Prejudice. the Entire Exercise is Revenue Moutral as the IGST paid

by the Notices would Available as Input Tax Credit under
GST ase, suppression cannot be all d extent that the

exercise is revenue neutral

2341 The department has also alleged that IGST will be payable at the rate of
28% for the imported goods. The Noticee submits that even if they had paid IGST at
28% on the imported inputs, then the said IGST would have been available as Input Tax
Credit. Thus, there is no loss of revenue for the Government on account of payment of
IGST on imports. Thus, the Noticee submits that the Depariment cannot allege that
Moticee has mis-classified the goods with an intent to evade as the Noticee does not
avail any additional benefit by suppressing the said facts. In this regard, the Noticee
submite that the extended period of limitation cannct be invoked in revenus neutral
situations. The Noticee places reliance on the following decisions: -

Judgment Relevant

mi § Paragraph
Nirlon Limited v Commussioner of Central Excise, Mumbai, T&S8
2075 (320) ELT 22 5C.
CCE, Chennai IV v. Tenneco RC India Private Limited, 2015 5&6
(323) ELT 299 (Madras High Court)
Commissioner v. indeos Abs Lid — 2010 (254) EL.T. 628 4
(Guf.)
MIRC Electronics v. CCE, 2015 (318) EL.T. 582 (rm. - 8.2
Mumbai) i
Vedanta v. CCE, 2019 (28) G.S. T.L. 258 (Tri. - Chennai) 8&10

o

M I' o W

T!'i‘uslg; sased on the above discussion the Noticee submits there is no suppression of
A, Ui faets by the Noticee with the intention to evade payment of IGST. Thus, the extended
y :'; e }|_:1J||ajr|"r of limitation cannot be invoked in the facts and circumstances of the instant case.
= —leliew of the above decisions, the Moticee submits that extended period cannct be

invoked in the present case and the impugned SCN merits to be set aside on this

i

ground itself,
24. DEMAND OF INTEREST IS NOT SUSTAINABLE WHEN DUTY IS NOT
PAYABLE

2417 The impugned SCN has demanded Interest under Section 28484 of the Customs
Act. Section 28AA of the Customs Act, 1962 is extracted below:

"Section 28AA. Inferest on delayed payment! of duty = (1) Notwithstanding
anything contained in any fudgment, decree, order or direction of any courtf,
Appelfate Trbunal or any authonily or in any other provisions of this Act or
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the rules made thereunder, the person, whe is liable to pay duty in
accordance with the provisions of section 28, shall, in addition to such duty,
be liable o pay interest, if any, al the rate fixed under sub-seclion (2),
whether such payment is made voluntarily or after defermination of the duly
under that section.”

The Moticee submits that the demand of interest is not sustainable in present case as
the duty is not payable as demonstrated in the foregoing paragraphs. The subject goods
have been correctly classified and are eligible for exemption. It iz a cardinal principle of
law that when the principal demand is not justified, there is no liability to pay ancillary
demands. Therefore, it is submitted that the Moficee s not liable to pay interest as
demanded in the impugned SCN. The Hon'ble Supreme Court of India in Prathibha
Processors vs. UOJ [1896 (88) E.L.T. 12 (5.C.)], has held that when the principal
amount {duty) is not payable due to exemption, there Is no occasion or basis to levy any
interest, either. Relevant portions from the judgement are extracted below for a ready
refarence!

“The “interest” payable under Section 61(2) of the Act is 8 mere "accessory”
of the principal and if the principal is not recoverable/payable, so s the
interest on if. This is a basic principle based on common sense and also
flowing from the language of Section 61(2) of the Acl. The principal amount
herein Is the amount of duly payabie on clearance of goods. When such
principal amount is nil because of the exemption, a fortion, interest payable
is also nil. In other words, we are clear in our mind thaf the interest is
necessartly linked to the duty payable.”

In view of the above, it is submitied that the demand of interest under the impugned
SCHN is not sustainable and must be dropped.

25. GOODS NOT LIABLE FOR CONFISCATION UNDER SECTION 111 OF THE
CUSTOMS ACT
25.1 The imported goods have been proposed to be confiscaled under section

111{m) of the Customs Act in the impugned SCN on the ground that the Notices has
wrongly classified the imporied goods. However, the impugned SCN has not given any
reason to how the Noticee has indulged in wilful mis-declaration rendering the
imported goods liable 1o confiscation under Section 111 (m) of the Customs Act, 1962,
At the outset, the Noticee submits that mere short payment of duty will not render the
goods liable for confiscation.

25.2 Confiscation under section 111({m} of the Act not sustainable:

2521 The Notices submits that the imported goods are not liable to confiscation
under section 111({m) of the Act.

“Section 111. Confiscation of improperly Imported goods efe. - The
following goods brought from a place outside India shall be liable to
confiscation:

(m) any goods which do not comespond in respect of value or in any otfer
particular with the eniry made unger this Act or in the case of baggage with
the declaration made under section 77 in respect thereof, or in the case of
goods under franshipment, with the declaration for transhiprment refaerred to
in the proviso to sub-section (1) of section 54"

The Hon'ble Supreme Court in Northern Plastic Lid. v. CC [1838 (101)
E.L.T. 549 (5.C)] has held that merely claiming the benefit of exemption or a particular
classification under the bill of entry does not amount to mis-declaration of any particular
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under section 111(m) of the Act. Relying on the decision of the Apex court in Northern
Plastic (supra), the Bombay High Court in CC v. Gaurav Enterprises [2006 (193) E.L.T.
532 (Bom.)] has held that claiming the benefil of examption in the Bills of entry filed
under the Act does nol amount to suppression / mis-declaration on part of the
assessee. |n fact, it has been held in Lewek Altair Shipping Private Limited v. CC [2019
(366) ELL.T. 318 (Tri. - Hyd )] that claiming an incorrect classification, or the benefit of
an ineligible exemption notification does not amount to making a false or incorrect
stalement because it is not an Incorrect description of the goods or their value but only a
claim made by the assessee. In the present case, the subject goods are eligible for
exemption. Therefare, the goods cannot be held liable for confiscation. The Tribunal's
decision in Lewek Altair Shipping (Supra) has been affirmed by the Hon'ble Supreme
Count in Commissioner v. Lewek Altair Shipping Pvt. Ltd. [2018 (367) E.L.T. A328
(8.C.J). In Sutures India Pvt. Lid. vs. CC [2009 (245) ELT 596 (Tri.-Bang.)], the Hon'ble
Tribunal has held as follows:

‘10.56 It can be seen from the above reproduced ratio, that the law is
clearly selfled as (o the claiming of classification of the goods and claiming
exemplion under parficuwlar notification s a matter of belief and would nof
amount to mis-declaration. \We find that the ratio of the law as laid down by
the Hon'ble Supreme Courf sguarely covers the issue in favour of the
appalfant, as they cannot be alleged fo have mis-declared the ifem as
ophthalmic eguipment.”

The Noticee also relies on Kirtl Sales Compon. vs. CC [2008 (232) ELT 151 (Tr.-
Del )], wherein the Hon'ble Tribunal has held that to atiract the provisions of
Section 111(m), the mis-decfaration should be intentional. The Hon'ble Tribunal In

this case held as under;

"6. We are inclined to accepl the case of the Revenue that the goods

imported were texturized fabric. However, whather the declaralion in the Bill
w&.ﬂﬂﬂﬂﬂ l‘ﬁ'B‘ provisions of

sechion 111{m) of the Custnms Actin a n-'sn G i

interntional, MLEE.' ;ﬁ_@{{g’ 1 Eﬂﬂg{ E undemtmn' as_same a3 wrong
declaration, of course, made bona fide, the possibility of which cannot be

ruled out altogether. The question, therefore. is whether the appeilant had

inte lly_and deliberately mis-declared
fabric rather than texturized fabrc. On this point,_we are inclined o accept
a f i ffon had been made on the basis

# . . of documents supplied by the foreign supplier and there was no intentional

gi‘_ﬂ_eimerarﬂ wrong declaration or misdeclaration on ils parl so as lo afiract
fof . The facts of the case in

T e
o, (Emphasis supplied)
5' mnlady, in JK Industries vs. CC [1996 (88) ELT 47], the Tribunal has held that the
claim for exemption is not a declaration for the purposes of Section 111(m) of the
Customs Act, 1962 and hence the tribunal invalidated confiscation of goods and
imposition of penalty. Reliance is also placed on the following decisions:

a) Hindustan Lever Lid. vs. CC [1896 (83) ELT 520]
b) Metro Tyres Lid. vs. CCE [1994 (74) ELT 964)

25213 In view of the decision of Apex court in Northern plastic (supra) and other
decisions referred to above, it is submitted that a mere claim to classification or
exemption in the Bill of does not amount to mis-declaration of any paricular as
contemplated by section 111im) of the Act Moreover, in the present case, the subject
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goods have been carrectly classified. Therefore, there is no misdeclaration to attract the
provisions of Section 111(m).  Further, the description specified by the Noticee |s
correct and the same is not disputed by Customs. Given the same, the Notices's
actions are bonafide and no malafide intention can be aftributed to them. It has been
held in various decisions that even under the self-assessment regime, when the
description given in the Bill of Entry is comect, mis-declaration etc. cannot be alleged.

2524 In view of the above submissions, it is submitted that a mere claim to an
axemption and classification does not amount to mis-declaration so long as the
description given in the Bill of Entry is correct. In the instant case, the Moticee provided
the description of the imported goods correctly. No attempt has been made by the
Noticee to mis-declare the goods. Hence, the imporied goods cannot be held liable for
confiscation under Section 111{m) of the Act.

253 Mis-classi ion does not amoun i ion | i Saction

111{m} of the Customs Act:

2531 It is submitted that Section 111(m) of the Customs Act cannot be invoked
aven if the allegation against tha Noticee in respect of classification is held to be correct,
as there is a clear distinction between misclassification and misdeclaration. Reliance is
also placed on the case of Hindustan National Glass & Industries vs. CC [2002 (145)
ELT 162 (Tri.-Kolkata)] wherein it was held that if the department did not agree with the
classification made by the assessee, that should not be reason sufficient to confiscate
the goods. Relevant extract of the case is given below:

“2 The presen! appeal is against the above order of Commissioner
(Appeals). We have heard Shri B. Saha, Advocate for the appellants and
Shri ALK Mondal JOR for the Revenue. The learned Counsel for the
appellants is neither in agreement of the classification of the imported
goods w/s. h. 8311.10 as directed by the original authority and upheld by
the Commissioner {Appeals) nor under sub-heading 854511 as claimed by
the importer in the B/E. He would like the goods to be classified under
Heading 8102.92. However the rafe of customs duty for Headings 8311.10
and 8102.82 is the same and therefore, we see no need (o pronounce Lpon
the classification aspect as of no Revenue consequence. However, we
force in the su ion of the ella so _lo as_th
goods are correctly in _the Bill of a
classification by itself could not be the ground for subjecting them
confiscation and imposition of a penalty. There is no adverse findings
ord mmissioner ab scription o
he goods and t j warran a penal
this view while upholdi f
demand for differontial duty, we set aside the confiscation of the

goods, Mﬂﬂgﬂ of redemption fine and penalty. The appeal is thus

F t.—f,--m"* arfmﬂ}r allowed. "

(f

ALY

F.i:ii |I Further, it is submitted that it is a settled position of law that the goods are

: nf:ma:p to confiscation in a case where only classification is in dispute. Therefore,

"'*a,; "’"w:thuuf prejudice to the above, it is submitted that Section 111(m) of the Customs Act
~ cannot be invoked meraly on the ground that the subject goods were allegediy

misclassified by the Noticee. Further, it is submitted that the Noticee has acted in good
faith and has already estabiished that adopting a different classification for the subject
goods does not amount to misdeclaration. The Noticee places reliance on the case of
Porcelain Crafts and Components Exim Ltd. vs. CC [2001 (138) ELT 471 (Tri. -
Kolkata)], wherein it was observed that confiscafion of the goods can be ordered only
when there is a positive evidence to prove mala fides on the pan of the importer.
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2533 In the present case, the impugned SCN fails to disclose or rely on any
positive evidence to prove mala fides on the part of the Moticee Therefore, it is
submitted that the confiscation of the subject goods under Section 111(m) of the
Customs Act Is legally not sustainable and is hence, liable o be dropped.

254 NO PENALTY SED ON THE NOTIC SECTION 112
TOMS ACT

2541 The impugned SCN has proposed to impose penalty under section 112(a)
on the Motices. In this regard, the Noticee submits that the same is unsustainable and
deserves to be dropped. At the outset, it is submitted that penalty under Section 112 of
the Customs Act is linked to confiscation under Section 111 of the Customs Act, i.e.,
where the goods are liable to confiscation under Section 111, only then penalty can be
imposed under Section 112 /bid. As has been appropriately demonstrated in the
submissions made above, there arises no case for confiscation of the goods under
sections 111(m) of the Customs Act. Hence, there is also no case for invoking Section
112 to impose penalty on the Noticee, It is submitted that the impugned SCN has not
given any reason as to how penally is imposable on the Noticee.

2542 Eenalty cannot be imposed where duty demand is not sustainable: Firstly,

it is submitted that no duty is payable as the Noticee had correctly classified the subject
goods. For the same reason, it is submitted that no penalty ean be imposed on the
Noticee. In CCE v. H.M.M, Limited, [1895 (76} ELT 497 (SC)], the Hon'ble Supreme
Lourt has held that the question of penalty would arise only if the department is able to
sustain the demand. Similarly, in the case of CCE v. Balakrishna Industries, [2006 (201)
ELT 325 (SC)] the Hon'ble Supreme Court has held that penalty is not imposable when
differential duty is not payable. In view of the above submissions, it is humbly submitted
that penaity is not imposable as the demand itself is not sustainable. The Noticee
further submits that the imposition of penalty is incorrect and bad in law for the following
reasons. The relevant portion of Section 112 is extracted below:

"SECTION 112. Penally for improper importation of goods, efc. - Any
PEerso, -
(a) who, in relation to any goods, does or omits to do any act which act or
omission wouwld render such goods lable to confiscation under section
111, or abefs the doing or omission of such an act, or

(b) Any person who acquires possession of or Is in any way concemed in
carying. removing, depositing, harbouring, keeping. concealing. seliing or
purchasing, or in any other manner dealing with any goods which he knows
or has reason fo believe are liable to confiscalion under section 111 shall

=, be liable, -

 Ji 'I.I

~ Ifii) in the case of dutiable goods, other than prohibited goods, to a penally

- . . not exceeding the duty sought to be evaded on such goods or five thousand

&

« . rupees, whichever is the greater

. Section 112(a) of the Customs Act provides for imposition of penalty on any person,

a) whe does or omits to do any act which renders such goods lisble to
confiscation under Section 111 or
b} abets the doing or omission of such an act

2543 In the present case, i is submitted that the Noticee has not committed an
act or omizssion that has rendered the goods liable for confiscation. The impugned SCN
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also does not specify the exact act or omission on part of the Noticea. Therefore, no
penalty under section 112(a) is imposable. Further, it is also now a seitled position that
no penalty under section 112(a) of the Customns Act is imposable in cases where the
issue involved ig one of classification/exemption and the importer has acted bonafidely.
In view of the above submissions, the Noticee submits that the impesition of penalty in
the present case is incorrect and merits to be set aside.

2544 Penalty cannot be imposed in cases involving interpretation of exemption
provisions: The Noticee submits that it has been held in catena of judgments that no

penalty is imposable on an assessee when the issue involved is one of classification.
In Whiteiine Chemicals v. CCE [2008 (229) E.L.T. 85 (Trl. — Ahmd.)], the Hon'ble
Tribunal set aside the penaliies on the assessee as the issue involved was one of
interpretation of terms of an exemption notification. It was held as under:

"= However, we find that the issue involved is bona fide interpretation of
notification and does not call for imposition of any penally upon the
appeflants. The same is, accordingly, set aside.”

25.4.5 in Vadilal Industries Lid. v. CCE [2007 (213) E.L.T. 157 (Tn. - Afhmd.)], the
Tribunal has again held as under:

“10. However, the leamed Advocate submits the following altemative
pleas that the price realised by them, should have been [realed as cum-

duty price and no_penally should have Qgg,r_-: imposad as this is a caze of
difference in interpretation. There is no issue of limitation involved as the

show cause notices were issued within the normal period of limitation.”

285 Penalty cannot be imposed on the Noticee as there was no intention to
evade duty:
2551 Without prejudice to the above submissions, it is submitted that in terms of

various decisions of the Hon'ble Supreme Court and various other High Courts and
Tribunals, penalty cannot be imposed on the assessee in absence of mens rea on pan
of the asseszee. It is a settied law that when an assessee is under a bona fide belief
that a particular exemption is available, penalty cannot be imposed on the assessee, if
ultimately it is found that the exemption is not available.

26. PENALTY CAN B D ON THE NOTI ER SECTIO
OF THE CUSTOMS ACT
26.1 The impugned SCN has proposed to imposed penalty under section 114A

on the Noticee. In this regard, it is submitted that the same Is unsustainable and merits
to be dropped as the imported goods have been correctly classified and the extended
period of limitation is not invokable for the reasons stated above. In the impugned SCN,
penalty under the section is imposed on the sole ground that the Notices has
supposedly mis-classified the goods. The MNoticee submits that they have cormrectly
classified the goods Therefore, there is no case for imposition of penalty under section
114A on the Noticee. Section 114A of the Customs Act, 1862 reads as under:
"SECTION 114A. Penalty for short-levy or non-levy of duty in certain

|""'.'\"\-

i \FHII - Where the duly has nol been levied or has been short-levied or the

i 'y [y 4 interest has not been charged or paid or has been part paid or the duty or

_' _* : interest has been erroneously refunded by reason of collusion or any willful

“ mis-statement or suppression of facts, the person who is liable to pay the
* .* duly or interest, as the case may be, as determined under sub-section (2] of

- section 2B shall also be liable fo pay a penally equal to the duly or inferast

s0 defermin
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26.2 From a reading of the above provisions, it is evident that levy of penalty
under Section 114A is linked to confirmation of demand under Section 28 of the
Customs Act, 1882 and the same ingredients as are applicable for invoking extanded
period under the proviso to Section 28(1) of the Customs Act, 1962, are applicable for
levy of penalty under this Section as well. As already submitted, there has been no
collusion ar any willful mis-statement or suppression of facts on the par of the Noticee
and tharafore the imposition of penalty under Section 1144 is not sustainable in law.

26.3 Without prejudice to the submissions in the foregeing paragraphs, it is
submitted that the liability to penalty under Section 114A of the Customs Act, 1962 can
anse only when the duty has not been levied or short-levied etc. by reason of collusion
or any willfiul misstaternent or suppression of facts. As already submitted, there is no
suppression of facts or willful misstatement in the instant case. Without prejudice to the
above, it is submitted that the conduct of the Noticee was totally bona fide. The Noticee
neither had any intention to evade payment of duty, nor had any knowledge of the
liability of the goods to confiscation. In the absence of any malafide on part of the
MNoficee, no penalty is imposable. In Hindustan Steel Ltd. v. State of Orissa [1978 (2)
ELT (J158) {SC)], Hon'ble Supreme Court has held that no penalty should be imposed
for technical or venial breach of legal provisions or where the breach flows from the
bona nde beliel. Relevant portions of the judgment are extracted below:

“An order imposing penally for failure fo carry oul a statutory obligation is
rhe resulf uf a quas:{nmmai pmce&dmg .nnd gnnﬂg -.-rm ggg M

u.i uf cnndm:f n-am'umaeus r
in conscious disregard of ite obliga ity will not also
be imposed merely because it is lawful to do so. Wheither penalfy

should be imposed for failure to perform e statutory obiigation is a matfer of
discretion of the authonly to be exercised judicially and on a consideration
of all the relevan! circumstances. Even if a minimum penalty is prescribed,

the authority competent to impose the penalfy will be justified in
refusing to impose penalty, when there is a technical or venial breach of

the provisions of the Act or where the breach flows from & bona fide

. he offender is ar prescribed b
o gy, tatirte. "
————— i t“-.
P o (Emphasis Supplied)
Y
26.4 . ) Following the above judgment, in the case of Cemernt Marketing Co. of

mdi'a JE{‘uL v. Assistant Commissioner of Sales Tax [1980 (6) ELT 295 (SC)], Hon'ble

: Eupreme Court has held that penalty cannot be imposed when an assessee raises a

contention of bona fide. It iz submitted that the conduet of the Noticee in the presaent
case was totally bona fide and therefore no penalty is imposable. As already submitted,
the conduct of the Noticee was bona fide. Therefore, it cannot be said that the Noticee
in any manner, abetted the doing or omission of an act, which act or omission rendered
the goods liable to confiscation. Consequently, the imposition of penalty on the Noticee
must be dropped. The Noticee submits that the element of mens rea is absent from the
case in point. The Noticee declared the description of imported goods in the bills of
entry/ claimed the exemption under applicable notification on the bona fide belief that
the goods are eligible for the said exemption. Therefore, penalty under section 114A of
the Customs Act, 1862 cannot be imposed on the Noticee

27. In view of the above seltled position of law and considering the fact that
there is complete absence of mens rea in the present case and prayed that the proposal
to impose penalty on the Noticee must be dropped.
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28. In the light of the foregoing submissions, the Noticea requested to drop
the proceadings initiated under the present Show Cause Notice.

PERSONAL HEARING:

29, Personal Hearing In the matter was scheduled on 20-068-2024, 04-07-
2024, 23-07-2024, but the Noticee did not attend the Personal Hearing. Again on the
request of the Noticee, personal hearing was held virtually on 30-07-2024 which was
attended by Shri Yogesh Srinivasan, Advocate and Authorised Representative, Shri
Uday krishnaji Kulkami (K.). Deputy Manager Taxation and Shri Dhandayudhapani D
(D), Dy. Manager C&L of the Notices. Shri Yogesh Srinivasan, Advocate and
Authorised Representative, reiterated the submissions made In their defence reply
dated nil, recaived by this office on 23-07-2024 and requested to drop the proceedings
nitiated vide the present SCN.

USSIONS & F GS5:

30. | have carefully gone through the records and facts of the case, including
the charges in the SCN and the rival submissions made by the Noticee in their reply
dated NIL received by this office on 23-07-2024 and during Personal Hearing heid on
a0-07-2024. | find that the core issue in the matter before me 1o be decided is whether
the goods imported vide the Bills of Entry as mentioned herein above and detailed in
Annexura—A to the notice are classifiable as “Parts suitable for use solely or principally
with the engines of heading 8407 or 8408" under CTH 840089 of the Customs Tariff
Acl, 1975, as proposed in the SCN or otherwise

31. Before delving with the issue of classification of the goods in question, |
find it indizpensable to understand their principal functions, as discussed below:

{i} SEN ASS AUST MANIFOLD TE RATURE:

This part is a thermistor-based Temperature Sensor also known as Exhaust Gas
Temperature Sensor which is used to measure the temperature of the engine
Exhaust Gas. It is installed before SCR (Selective Catalytic Reduction) chamber
and before the DPF (Diesel particulate filter) in order to detect the temperature of
the exhaust gas. Temperature variations cause the resistance of the sensor to
vary, which in turn alters its voltage. Based on this output voltage which is senl in
the form of an electrical signal in the Engine Control Unit (ECU), the ECU can
optimize the engine performance, reduce smissions, and prevent damage to the
engine caused by overheating.

(i) SEMN A Y E EX ST QuUS OXIDE FL
OUTLET:

The said part is used to gauge the level of nitrogen oxide emitted by a motor

o vehicle. The NOx sensor module censists of a sensor probe, signal conditioning
£ ““a—-’ -4 electronics, and a mechanical housing protecting the electronics.  The sensor
"}F;’;";;_.fc- - ‘probe operates by means of a ceramic sensor element. Vvhen the sensor
'! " iy "E: 'y » - element comes into contact with nitric oxide, an electrochemical reaction occurs
Li'l.:‘-:‘.:}::\: ' "« ‘which generates a voltage in proportion to the concentration of nitric oxide
o & ,--'as present. The low-level signal coming from the sensor probe is not useable as is,
and requires further amplification, compensation, and signal conditioning. These
operations are performed by the sensor modules electronics, which convert the

low signal to high level digital signal. This signal represents a rough value of

nitric oxide present in parts per million ("ppm”) and it is sent to the Engine Control
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Unit ("ECU"). Based on the concentration of nitric oxide detected along with the
signals from pressure sensors and cother information, the ECU calculates the
amount of ammonia that must be injected, in the form of a urea solution, into the
exhaus! gas as il enters the SCR catalyst. The ECU will alsoc compensate for
cross sensitivity caused by the presence of other gases. Within the SCR system,
the ammonia reacts with the nitric oxide molecules to reduce its concentration in
the exhaust stream by creating water and carbon dioxide, The NOx sensor at the
outlet of the SCR system checks to make sure that the nitric oxide concentration
has been reduced and that the system is operating properly.

On perusal of the functions of the sensors mentionad hereinabove, | find it critical o
explore the function of Engine Control Unit [ECUJ;

(a)  ENGINE CONTROL UNIT.

An Engine Control Unit (ECU} also commonly called as Engine Control Module
(ECM) is a type of electronic control unit that controls a series of actuators on an
internal combustion engine of a motor vehicle engine to ensure optimal engine
performance with the help of various sensors viz. temperature sensors, pressure
sensors, speed sensors, oxygen sensors, knock sensors etc. It does this by reading
values from a multitude of sensors within the engine bay, interpreting the data using
multidimensional performance maps (called lookup tables), and adjusting the engine
actuators, ECU contrals engine RPM, fuel supply, air intake, fuel intake, fuel injection,
torque and ignition, by measuring multiple variables such as temperature, pressure,
speed eic. for the purpose of calibrating different variable altogether (ie. fuel flow).
ECU consists of a set of sensors which periodically measure the engine sttus, an
electronic unit which processes data coming from the sensors and drives the actuators,
and the actuators themselves which execule the commands received from the control
unit. A confrol strategy is implemented in the electronic unit to optimize the (i) Air fuel
ratio (AFR) control; (ii) Electronic throftle contral (ETC); (iii) ldle speed control; (iv)
Ignition timing control; (v) Knock control, (vi) Diagnostics controls, etc., in particular it
should minimize fuel consumption, minimize emissions of polluting substances and
maximize torque and power, when possible. | find from bare reading of the functions of
the sensors and ECU that the imported sensors are one among the other sensors that
are independent apparatus that gauge temperature of the engine exhaust gas, as well
as for measuring the amount of nitrogen oxides (NOx) present in the exhaust gases,
that transmit the data stored to the engine control unit (ECU) which interpret the data
and adjust the engine actuators. Therefore, it can be construed that without the data
feedback from these sensors, the ECU is debilitated.

32, | find the other aspect to be pondered upon is classification of ECU before
deliberating the classification of sensors in question. As discussed in the foregoing
2 .. ~paras, the Noticee is a manufacturer of Moter vehicle falling under Chapter Heading
J 0= BT03 of the Custons Tariff. | also find that the ECU iz part of @ motor vehicle that
gL Ty mis a series of actuators on an intemal combustion engine to ensure optimal
_ e performance with the help of varous sensors, and since it being parnt of a motor
seffigle and therefore appropnately classified under CTH 87088800 - Parts and
:i{;:ﬁassurias of the meotor vehicles of hearings 8701 to 8705. | find that the
~ Commissioner of Customs, Chennai-ll (Imports) has vide OIO No. 103953/2023 dated
12-12-2023, after elaborated discussion and findings, classified ECU under CTH
87089900. | place reliance in the case of Continental Automotive Brake Systems India
Pwt. Ltd. versus Commissioner of Customs, Delhi reported in 2024 (388) E.L.T. 93 (Tri.-
Del.) in support of my above findings, wherein also the ECU has been classified under
CTH 87088900.

Page 35 of 41



DN - 2024087 1MMOD0000D48B
OH0) NO. JAM-CUSTM-PRV-COM-003-24-25

33 The present show cause notice alleges that the Noticee is a manufacturer
of Motor vehicle falling under Chapter Heading 8703 of the Customs Tariff and the
imported goods were meant for specific purpose to use in engines. Therefors, the
imported goods, as mentioned herein above and detailed in Annexure—A, being
Parts/Components/Equipment of engine covered under CTH B407 or B407, are
appropriately classifiable under Chapier 84 and specifically under Customs Tariff
Heading No. 8408 meant for classification of "Pans suitable for use solely or principally
with the engines - Spark-ignition Reciprocating Or Rotary Internal Combustion Fiston
Engines and Compression-ignition Internal Combustion Piston Engines (Diesel Or
Semi-Diesel Engines), of heading 8407 or 8408".  Since the imported items are pars
epecially designed for use in engines manufactured by the Noticee and not suitable for
use other than intended use, these parts are not the parts of general use and not
excludable by virlue of Note 1({m) to Section XVI. Also, as per the note 2(b) of section
XV, if the goods are suitable for use solely or principally with a particular kind of
machine, instrument or apparatus, or with a number of machines, instruments or
apparatus of the same heading (including a machine, instrument or apparatus of
heading 8010, 8013 or 8031), they are to be classified with the machines, instruments
or apparatus of that kind, Therefore, conjoint reading of MNote 2 of Section XVl and
Note 2 (b) of Section XVIII, it emerges that these pars are required to be classified
under Chapter B84 and specifically under Tariff Item 840898 for “Parts suitable for use
solely or principally with the engines of heading 8407 or B408". Thus, the imported
goods as mentioned in the Table-A hereinabove, are the sensor assembly used for the
monitoring, controlling and regulating the temperature and exhaust gases emitted from
the engine of a vehicle to ensure the compliance with emissions regulations, and are
inseparable parts of the engine, hence classifiable under Chapter 84 and specifically
under Customs Tariff Heading No. 8409 meant for classification of “Parts suitable for
use solely or principally with the engines of Heading 8407 or 8408". The notice also
alleges the imported goods are specifically not covered under Heading of Tariff Heads
anz7 | 8025 and even not akin ar nearby to the terms of Tariff Heads 3027 / 9025 and
the functioning of the imported goods is also not similar to the items described under
Tariff Heads 9027 / 8025. The imported goods are not classifisble under Tariff Haads
6027 / 9025 by virtue of Rule 1 of GRI, therefore the recourse of Note 1(m) of Section
¥\l iz also not available to the importer to justify the classification of the goods in
question under Tariff Heads 9027 / 8025, Moreover, the imported goods are of the
nature of Sensor and are useful to ascertain the degree of the Temperaturs as well as
degree of the emission of exhaust gases 50 as 1o effectively monitor and to control or to
regulate the engine temperature and proportion of emission of exhaust gases from an
engine of the vehicle. Apart from this, it appears thai the imported goods are fixed /
attached with manifold of engines and cannot funclion independently as goods
classifiable under CTH 9025 / 9027, as such, the imported goods appear to be parts
suitable for use solely or principally with the engines and for effective functioning of
_ engine, only classifiable under CTH 8409, and cannot function independently as an
. ' _;qum&nt or apparatus for physical or chemical analysis.

e =
e =L ll|I
i - 1

o 3
BT == ! | find that the Noticee on the other hand has contended that the process of
q.‘ -daé_s-mcatiun of goods under the Customs Tarff involves the interpretation of the
* r- Saction Motes, Chapter Notes, Sub-Heading Notes, Supplementary Notes, Headings,
Sub-headings and the General Rules for Interpretation (hereinafter referred to as the
“GRI") of the Customs Tariff, The GRI is a set of G rules that aid in the classification of
the goods under Customs Tariff. It is a seffied law that the GRI have to be applied
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sequentially to arrive at a proper classification of the imported goods. Rule 1 of the GRI
stipulates that the goods under consideration should be classified in accordance with
the terms of the Headings and any relevant Section or Chapter Notes, and if the goods
are not classifiable as per the description provided, subsequent rules are o be looked
into. Further, the Section Notes or Chapter Notes and Sub-Heading Netes give detailed
explanation as to the scopa and ambit of the respective Sections and Chapters. These
notes have been given statutory backing and have been incorporated at the beginning
of mach Chapter. It is a settled position of law that classification of parts can be made in
terms of Note 2(b) to Section XVI only i classification of such part cannot be made as
per Note 2(a) to Section XVI. Therefore, the correct order to classify goods under
Secton XVI of the Customs Tariff would be to first refer to Section Note 2 (a). and in
case the same |5 not attracted, then reference is 10 be made to Section Note 2 (b). Tha
depariment has placed reliance directly on Note 2(b) to Section XVI, without taking into
consideration Note 2({a) to Section XV, to state that the subject goods are solely and
principally for use with engines of motor vehicles. However in the present case, even
though the department has not ruled out the possibility of applicability of Note 2(a), it is
submitied that since the subject goods are not classifiable under Section XV itself, Note
2 o Section XVI| cannot be applied to the preseni case as the subject goods are
classifiable under CTH 9025. The subject goods in the presenl case are used to
measure the temperature of the exhaust gases emitted from the engine. The subject
goods merely measure the lemperature of the exhaust gases and do not perform any
othar function, thereby classifiable under CTH 9025 and more specifically undar CTH
2025 1990,

34.1 The Motices further contendad that the subject goods in no manner are
essantial for the functioning of the engine. Only integral and internal parts of the engine
are classifiable under CTH 8408, and the subject goods are not such parts. The subject
goods function independently by measuring the lemperature of the exhaust gases and
the said apparatus sends signals to the ECU which in turn performs the controlling
function, The subject goods may be required for effective functioning of the engine, but
in no way are integral or essential for the engine to function. Further, no controlling or
regulating function is performed by the subject goods. Therefore, the subject goods
being placed on the exhaust manifald are not internal parts of the engine and therefore
do not merit classification under CTH 8409,

34.2 As regards, Sensor Assembly Engine Exhaust NOx Muffler Qutlet, they
are used to measure the amount of nitrogen dioxide temperature of the exhaust gases
amitted from the engine. They merely measure the amount of nitrogen dioxide and do
not perform the function of controlling the level of the said gas. The controliing function
i being performed by the ECU. The subject goods send electrical signals to the ECU
and the ECU in tum sends signals to actuators in the SCR Catalyst which inject
ammonia to reduce the concentration of nitric oxide. The NOx sensor at tha outlet of the
SCR system checks to make sure that the nitric oxide concentration has been reduced
and that the system is operating properly. They are classified under CTH 8027 and
more specifically under CTI 2027 1000 as they merely perform the function of
- measuring the temperature of the exhaust gases emitted from the engine, thereby
L‘..ath:t be classified under CTH 84089 as integral paris of an engine. The Noticee also
“conténded that Goods falling under Chapter 90 are excluded from Section XVI of the
Cugtoms Tariff.

a5, | find that both department as well as the Noticee have profoundly relied
upon Rule 1 of General Rule of Interpretation, Note 2(b) to Seclion XVI of the First
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Schedule to the Customs Tariff Act, 1975 and note 2(b) of section XVIII respectively.
For better understanding, these are reproduced hereundar:

Rule 1 of the GRI.

*The titles of Sections, Chapters and Sub-Chapters are provided for ease of
reference only; for legal purposes, classification shall be determined
according to the terms of the headings and any relative Seclion or Chapler
Notes snd provided such headings or Notes do not otherwise require,
according to the following provisions...

NOTES 2 TO SECTION XVI

“2 Subject to Note 1 to this Section, Note 1 to Chapter 84 and to Nole 11lo
Chapiler 85, parts of machines (not being parfs of the articles of heading
8484, 8544, 8545 8546 or 8547) are to be classified according fo the
following rules:

{a) parts which are goods included in any of the headings of Chapter 84 or
&5 (other than headings 8409, 8431, 8448, 8466, 8473, 8487, 8503, 8522,
8529 8538 and 8548) are in all cases to be classified in their respective
headings:

(b} other parts, if suitable for use solely or principally with a particular
kind of machine, or with a number of machines of the same heading
(including a machine of heading 8479 or 8543) are to be classified with
the machines of that kind or in heading 8408, 8431, 8448, 8466, 8473,
8503, 8522, 8529 or 8538 as appropriate. However, parts which are
equally suitable for use principally with the goods of headings 8517
and 8525 to 8528 are to be classified in heading 8517, and parts which
are suitable for use solely or principally with the goods of heading
8524 are to be classified in heading 8528,

{c) all other parts are lo be classified i heading 8409, 8431, 8448, 8466,
8473 8503, B522 8529 or 8538 as appropriate or, failing thal, in heading
8487 or 8548."

NOT EC 1]

“2. Subject to Note 1 above, parts and accessories for machines,
apparatus, instruments or articles of this Chapter are to be classified
according to the following rules :

(a) parts and accessories which are goods included in any of the
headings of this Chapter or of Chapter 84, 85 or 91 (other than heading
8487, 8548 or 9033) are in all cases to be classified in their respective
headings;

(b) other parts and accessories, if suitable for use solely or principally

: . with a particular kind of machine, instrument or apparatus, or with a

~ ' ' number of machines, instruments or apparatus of the same heading

' (including @ machine, instrument or apparatus of heading 9010, 9013

or 9031) are to be classified with the machines, instruments or
apparatus of that kind;

(c) all other parts and accessories are to be classified in heading
8033."
Note 1{m) to Section XVI specifically exclude articles of Chapter 80, relevant portion is
extractad hereunder:
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“Section XV

Machinery and mechanical appliances, elecincal equipment, paris theraof;
sound recorders and reproducers, lelevision image and sound recorders
and reproducers, and parls and accessories of such articles.

Motes:
1. This Section does not cover;

There is no dispute on the fact that Rule 1 of GIR is very important Rule of
interpretation for classification of goods under the Customs Tariff which provides that
classification has to be determined according to the terms of headings read with
relevant Section and Chapter Notes, It stresses that relevant Section/Chapter Notes
have to be considerad along with the terms of headings while deciding classification. It
i not possible to classify an item only in terms of heading itself without considering
relevant Section or Chapler Notes.

36. MNow, considering the discussions and findings in the foregoing paras and
in terms of the above mentioned Notes to Sections XVI and XVIIl read with Rule 1 of
GIR and relevant Chapter Headings, | find that the classification of the imported goods
under CTH 84089 is legally not correct, overlooking the function of these sensors and
based on a narrow interpretation that since the imported goods viz. sensors are fitted in
the exhaust valve, they are pars specially designed to be solely and principally used in
engines of heading 8407 or 8408 and not suitable for use other than intended use,
thereby these parts are not the parts of general use and not excludable by virtue of Note
1{m} to Section XV| and as per Note 2(b) to Section XV, these parts are required to be
classified under Chapter 84 and specifically under Tariff Itam B40999 for “Parts suitable
for use solely or principally with the engines of heading 8407 or B408", whereas these
imported goods are specifically not covered under Heading of Tariff Heads 8027/ 8025
and even not akin or nearby to the terms of Tariff Heads 9025/9027 and the functioning
of the imported goods is also not similar to the items described under Tariff Heads
8025/8027, thereby not classifiable under Tariff Heads 9025/9027. In view of the
detailed deliberation of the functions of the sensors in paras supra, | do not agree with
the above interpretation of the department in as much as | am of a considered view that
the sensors in question, by merely fitted in the exhaust valve do not become the integral
part of the engine and gualify to be classified under CTH 8409, since as discussed in
paras supra regarding the functions of the sensors and ECU, it emerges that ‘running of
the engine’ is not depended In any manner on the imported sensors. In other words,
absence of the sensors do nol deter the functioning of the engine in any manner
Therefore, these sensors do not qualify as an integral part of the engine. But, contrary
to the above, and as already discussed in paras supra. the imported sensors are
independent apparatus which merely gauge the temperature of the emitted exhaust
gas/ contents of nitrogen oxide and transmit it to Engine Control Unit and the ECU
interpret these data and adjust the engine acluators. | therefore, find that the
department has grossly misplaced in interpreting that the sensors are integral parts
specially designed to be solely and principally used in engines of heading 8407 or 8408.
Furthar, -Ir the interpretation would have been that since the sensors transmit the data to
ECU wHethar they would classify as parts of ECU for the purpose of classification,
% Wm!d*m&rlt a legical reasoning, but | find it beyond the scope of the present Show
* o Hﬂjﬂ Notice to consider deliberation.

R —

3T, | find that classification of paris can be made in terms of Note 2(b) to
Section XV1 only if classification of such part cannot be made as per Note Z{a) to
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Section XVI|. Therefore, the correct order to classify goods under Section XVI of the
Customs Tariff would be to first refer to Section Note 2 (a), and in case the same is not
attracted, then reference is to be made to Saction Note 2 (b), whereas in the presant
case the depariment has placed reliance directly on Nate 2(b) to Section XVI to siate
that the subject goods are solely and principally for use with engines of motor vehicles,
without taking into consideration of Note 2{a), which otherwise would make ineligible the
imported goods classifiable under Saction XV itself, making Note 2(b) to Section XVI
redundant, in the instant case. Therefore, in view of the above deliberations and
findings, | hold that the goods in question viz. EGT sensors & NOx sensors do nol
classify under CTH 8409.

ag. CTH 9025 provides for “Hydrometers and similar fleating instruments,
thermometers, pyrometers, barometers, hygrometars and psychrometers,
recording or not, and any combination of these instruments.” Careful reading of
relevant portion of HSN explanatory notes to Heading 8023 stipulates -

"(B) THERMOMETERS, THERMOGRAPHS AND PYROMETERS

This group includes:
(5) Elecirical thermometers and pyrometers, such as:

() Resistance thermometers and pyrometers operating by changes in
the electrical resistance of a metal (e.g., platinum) or of a
semiconductor.”

(i} Thermocouple thermomelers and pyrometers based on the principle that
the heating of the junction of two different elecirc conductors generales an
electro-mative force proportional to the temperafure. The combinations of
metals used are generally: platinum with rhodium-platinum, copper with
copper-nickel. iron  with copper-nickel, nickel-chromivm  with  nickel-
aluminium.

| have also perused the NIDB data for the year 2024 and it is ascertained from the data
that the goods in question, imporied at various ports/ ICDs in India, are classified in
CTH 9025. Therefore, | find that since “SENSOR ASSEMBLY ENGINE EXHAUST
MANIFOLD TEMPERATURE" also known as Exhaust Gas Temperature [EGT]
sensors, is an independent apparatus that gauges the exhaust gas temperature, hence
it is rightly classifiable in CTH 8025, and | hold accordingly.

ag, Further, ©TH 9027 provides for Instruments And Apparatus for
Physical Or Chemical Analysis (For Example, Polarmeters, Refractometers,
Spectrometers, Gas Or Smoke Analysis Apparatus); Instruments And Apparatus For
Measuring Or Checking Viscosity, Porosity, Expansion, Surface Tenswon Or The Like,
instrumantz And Apparatus For Measuring Or Checking Quantities Of Heat, Sound Or
Light (Including Exposure Meters); Microlomes, and since the imported “SENSOR
ASSEMELY ENGINE EXHAUST NITROUS OXIDE MUFFLER OUTLET" & an
independent apparatus that gauges the level of nitrogen oxide emitted by a motor
vehicle. | have also perused the NIDB data for the year 2024 and it is ascertained from
. the deta that the goods in question, imported at various ports/ 1CDs in India, are
/% Y Blasstied in CTH 9027. Therefore, | find that the "SENSOR ASSEMBLY ENGINE
e/t JEXHAUST NITROUS OXIDE MUFFLER DUTLET" also known as NOx sensors, is
& . “k'}.;ggmiy classified under Chapter 8027, and | hold accordingly.
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40. In view of the above discussion and findings. | pass the following order:-

ORDER

| drop the proceedings initiated under Show Cause Notice No.COMMR-
(6/2023-24 dated 11-03-2024, issued to the Notices M/s. Ford India Pvt. Lid., Revenue
Survey No.01, Village North Kotapura, Taluka — Sanand. Ahmedabad-382170.

41. This order is issued without prejudice to any other action that may be
taken against the Noticee or any other person under the Customs Act, 1082 or any
other law for the time being in force.

_.—EE-:E- __-'-'.r__": . q'"h-\_‘_
(Dhirendra Lal
Commissioner

F. No. CUS/1206/2024-Adjn. P AR m;‘\ Date : 23-08-2024

BY Read. Post AD/E-MAIL. - = =
To :

Mis. Ford India Pvt, Ltd,,

Revenue Survey No.01, Village Morth HﬁtﬂpuTﬂ
Taluka - Sanand,

Ahmedabad-382170.

Copy submitted to:

The Chief Commissioner, Customs Gujarat Zone, Ahmedabad.

The Deputy/ Assistant Commissioner, Custom House, GPPL, Pipavav.

The Deputy Commissicner (Systems! Recovery), Customs (Prev.), Jamnagar
Guard File.
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