
CU5/ASS/M]SC/395/2023-EA-O/a  Pr  Commr-Cus-Mundra

OFFICE OF TflE PRINCIPAL COMMISSIONER OF
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370421
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271169/62
A.   File  No. CUS/ASS/MISC/395/2023-EA-O/a   Pr-Commr-Cus-

Mundra
8,    Order-jn-  OriginalNO. MCH/ADC/MK/103/2024-25

C.   Passed  b* Mukesh  Kumari,
Additional   Commissioner of customs,
Customs House, AP & SEZ,  Mundra

D.       Date    of   orde/Dateofissue 01-08-2024

E.           Show     CauseNoticeNo.&Date CUS/ASS/   lsc/395/2023 dated 13.06.2023

F.      Noticee(s)/Party/ M/s.  Metco Export International, A/401,
Exporter Koteshwar Palace,  Kol  Dongri  Lane 4, Andheri

East,  Mumbai  Suburban,  Maharashtra 400069
G.  DIN 2 c>1v o 8 ?I r4 a 0 C» a a q v /ji g a-

1.   qg 3rfu 3traer asra ed ffr:€jES Hat fan enar *i
This Order -in ~ Original is granted to the concerned free of charge.

2.,qiaffaegH3irfu3iTatr$3F*gataFth3eTtE3Tifefaqdilatlli982
*iha3*enayqi*giv§eTffi3ifcaRTi962rfuanITi28A*3ifegqFtr~i-
*fflTffi#6ifeRT3T¥qaqT3Tfroq5THaI5ra-

Any  person  aggrieved  by this  Order -  in  -Original  may file an
appeal  under Section  128   A Qf Cu5tGms  Act,  1962  read  with  Rule  3  of
the Customs {Appea!s) Rules,  1982  in quadruplicate in  Form C. A, -1 to:

"th e®Tffi 3rrTFT {3rfu,

fat ffi, ngF =Ta{; €T55H aife gil a; tB*,  3ITrm 3¥,     3T5]T5TaTg 38®
009„

"THE €QMmissioNER OF cusTOMs {AppEALs),

Havirtg his office at 7th Floor, Mridul Tower, Behind Times of India,
Ashram Road, Ahmedabad-380 009."

3,    3FT 3TtPrFTqF3TTaer RE Efriae$ 60 fir $ 3fiEFT ffli5TF rfuwh ffligivi
Appeal  shall  be filed within  sixty days from the date of communication
of this order.

I/2t73362/2024



CU5/ASS/MISC/ 39S/2023-EA-O/a  Pr Commr{u5-Mundra

4.    3aH3frfu * qT aREraF Q5ap 3]fafha * 5ga  5/A 5qv an  fie E=Tir
dr giv 3ife E5* 5rar ffi+tifaf&d 3T5Qq fro fin enTr-
Appeal  should  be accompanied  by a fee of Rs.  5/~  under Court  Fee Act
it must accompanied by ~

(ty      5ffl 3Tfro # ¢qF rfu 3fiT    Acopyofthe appeal, ancl
iii)     ger  3Trfer  rfu ¥g  Ffa  3Terar  *  3Tar  rfu  fin  q¥  3Tgiv -1 *  33grrT
fflrqran gr 3Tfiffha-i87o * z]a rice -6 # f*ife  5/-ed a;r  =qma7iFFT  grET
fiRE 3TRE an giv giv I

This copy of the order or any other copy of this order, which must bear
a  Court  Fee  Stamp  of  Rs.  5/-  (Rupees  Five  only)  as  prescribed  under
Schedul6 -I, Item 6 of the Court Fees Act,  1870.

3rfu aTqa S erg g*/ gan5r/ aqg:/ giv  3Trfa S  qpr a¥r  garoT fro
ffa RE Free I

Proof  of  payment  of  duty  /  interest  /  fine  /  penalty  etc.   should   be
attached with the appeal memo;

6,  3rfu gap ed 5Hq, th §®Tffi S ,3ife RE SorEF 3riaiaap 1982,3Tfty ire
3i=xp eyfr rmFTat * aga eefr nd en qTan ffa enan gil  I
While  suBmitting  the  appeal,  the  Customs  (Appeals)   Rules,   1982  ancl
other  provisions  of  the  Customs  Act,  1962  should  be  adhered  to  in  all
respects.
7.   gH 3iir:ireT * taca 3rfu dr® E5i  ?OTffi H  §eTffi 3# giv fang * a , 3THz¥r

apg #f  rd  fa giv  fan # gr, Commi5sicmer (A}  * ti3=igr rfu  §eTas ar
7.5% gr qFT giv]
An  appeal  against this  order  shaM  lie  before  the  Commissioner  (A)  on
payment of 7.5% of the duty demanded where duty or duty anc]  penalty
are in dispute, or penalty, where penalty alone is in dispute.

SHEje_ci±   Mis-declaration  of cargo  in  Shipping  Bill  Mos.  7921658  dated
20.02.2023   &   8197531   dated   02.03.2023   filecl   by   M/s Metco   Export
}ntemational -Reg.

TBRIEF  FACTS OF THE_ C,AS£ :

Whereas  it appears that  M/s  Metco  Export ]ntemational, A/401,
Koteshwar  Palace,  Kol  Dongri  Lane  4,  Andheri  East,  Mumbai  Suburlean,
Maharashtra  400069  having  lEC  No.0397008180,  has  filed  Shipping  Bill
Mos. 7921658 dated 20.02.2023 and 8197531 dated 02.03.2023 through
their CHA M/s Worldwincl  Shipping Services for export of goods declared
as "India.n  NCin Sortex Parboiled  Rice"  classified  under CTH-10063010.

As per Board  lristruction  No.  29/2022-Customs dated 28.10.2022,
presentative  samples  were  drawn  and  sent to  CRCL  Kandla  vide Test
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Memos  and the  cargo  has  been  allowed  for export on  provisional  basis
on  submission  of  Test  Bonds  submitted  by  the  Exporter  which  were
-  `_  _  _  -,_  JL.  _   `_I          I                    ,  a                    -`accepted
Mundra.

by    the    Deputy    Commissioner -(Export},    Customs    House,
_    _  _    _  __         `  .  -` . -,I        ,,  +,,,  \~

3.               Respective Test  Reports  have  been  received  against the Test
Memos wherein it is menticmed that "Based on the physical appearance,
forms and analytical findings, it appears to be "Other than Parboiled Rice
{Broken   27.01%)   and   Parboiled   Rice   {Broken   26.30%)",   against   the
declared   export   cargo   in   the   Shipping   Bills   as   `.Indian   Won   Sortex
Parboiled   Rice".   The  details  of  Shipping   Bills  and  their  corresponding
Test Reports are as under :

Sr.No. Shipping  Bill Net Test Report FOB Summary of
NO.  &  Date Wtl NO.  &  Date DeclaredinsB(inRs.) Test Result

1. 7921658 265 10732 69,52,819 Other than
Dated MTs Dt. Parboiled  Rice
20.02.2023 14.03.2023 {Broken27.01®/o)ParboiledRice

2. 8197531 5MTs 10391 Dt. 1,31,003
Dt.02.03.2023 06.03.2023 {Broken26.300/o}

4.                 A  copy  of the  said  Test  Reports  have  been  provided  to  the
Exporter, viz„   M/s Metco Export International for their information with a
specific   request   to   submit   their   submission   within   10   days   of   the
communication  as to  why the  proceedings should  not be  initiated  under
Customs  Ac£,   1962   as  the   instant  case  were  seen   fallen   under  the
purview of rmLfHde€laration of the Export c_a__I,cjlQL.

5.              With  reference to  above  mentioned shipping  Bills,  the  Exporter
has  classified  the  same  goods  as  "Indian   Non  Sortex  Parboiled  Rice"
c!assifi€d  under CTH  10063010  but pursuant to the  outcome of the Test
Result,  the  consignment  of  the  exported  goods  is  found  to  be  "Other
than    Parboiled    Rice    (Broken    27.01%)    and    Parboiled    Rice    (Broken
26.30%)".  As  per  Customs Tariff,  Broken  Rice  is  classifiable  under  CTH.-
10064000  and  therefore  the  goods  already  exportecl  is  required  to  be
classified  uncler  CTH~10064000  and  to  be  confiscated  being  Prohibited
Gc!ods  as  per  Notification  No.  31/2015-2020-Customs  dated  08.09.2022
issued  by the  Board.  It is also  pertinent to  mention  that goods are  also
founcl  to  be  other  than   Parboiled   Rice  which  concludes  to  be  a   mis-
declaration  as  well.  The  relevant  extracts  of  the  said  Notification  is  re-
proc!uced here-in-below  :

lTC HS Description Export Revised  Export Policy
Codes Policy
10064000 Only for brokenrice Free Prohibited
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6.                    Whereas,  the  Exporter  under  the  Customs  Bond  has  bind
themselves to the effect that in the event of failure of cargo in the Test
Report,  the  Exporter  will  pay  the  duty  along  with  interest,  fine  and/or
penalty,  if any  imposed for contravention of the Customs Act,  1962  and
other  allied  Acts,  and  on  the  basis  Of Customs  Bond  submitted  by  the
Exporter, the goods have been allowec] for ultimate export p,rovisionally;

7.                        Subsequently  the  Test  Repaits  have  confirmed  that  the
exported  goods  were  "Other than  Parboiled  Rice  {Broken  27,01%)  and
Parboiled  Rice  (Broken  26.30%}".  Accordingly,  Shipping  Bills  mentioned
in  the  Table  above  needs  to  be  assessecl  finally  on  the  basis  of Test
Reports. On the basis of Test Reports, the goods needs to be re-classified
under  CTH-10064000,   Consequently,   the   Exporter   is   liaBIe  for  penal
action.

8.                  The  Exporter  appears  to  have  failed  to  declare  the  correct
classification of the export cargo in the Shipping Bills.  It appears that the
Exporter  has  resorted  to  mis~classification  and   mis~declaration  Of  the
export cargo. in  order to evade  payment of export duty/cess  [eviable on
the  export  cargo.  Thus,  the  Exporter has  contravened  the  provisions  of
the  Section  50 of the  Customs Act,  1962,  which  is  re-produced  here-in-
below :

SECTION  50  :  Entry of goods for ex.portation -

(1)-.-...---..

{2} The  exporter of any  goods,  wh"e  presenting  a  shipping  bill  or bill  of
export,  shall  make  and  sufoscribe to a  declaration  as to the truth of its
contents.

{3} The  exporter who  presents a  shipping  bill  or  bill  of export  under this
section, shall ensure the fol[owing,  namely :-

(a)     the   accuracy   and   completeness  of  the   information   given
therein ;

{b)    the  authenticity  and  validity  of  any  document  supporting  it  ;
and

(c)   Compliance  with the  restriction  or  prohibition,  if any,
relating to the goods under this Act or under any other law for the
time being in               force.

9.                 Whereas,  the  acts  of omission  ancl  commission  made  by  the
Exporter rendered the  export cargo liable for confiscation  under Section
113  (d) and 113{i} of the Customs Act,  1962  and the same is reproduced
here-in-below  :

SECTION  113.  Confiscation  of goods  attempted  to  be  improperly
exported,  etc. -

I/2t73]62/2024
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The following export goods shall  be liable to confiscation as per:

(d) any goods attempted to be exported or brought within the limits of
any  customs  area  for  the  purpose  of  being  exported,  contrary  to  any
prohibition  imposed  by  or  under this  Act  or  any  other  law  for  the  time
Being in force;

(i}  any goods  entered  for exportation  which  clo  not  correspond  in
respect  of value  or  any  material  particular  with  the  entry  made  under
this  Act  or  in  the  case  of  baggage  with  the  declaration  made  under
section 77.

10           Whereas,  on account of export goods liable for confiscation, the
Exporter  has  made  themselves  liable  for  penal  action   under  Section
114{i}  &  114(ii)  of the  Customs  Act,  1962  and  the  same  is  reproduced
here-in-below :

SECTION  114  :  Penalties  for attempt  to  export goocls  improperly,  etc.  ~
Any person  who,  in  relation to  any  goods,  does  or omits to  do  any act

which  act  or  Omission  would  rencler  such  goods  liable  to  confiscation
under Section 113, or abets the doing or omission of such an act, shall be
liab!e' -

(i)     in  the  case  of goods  in  respect of which  any  prohibition  is  in  force
under this Act or any  other law  for the  time  being  in  force,  to  a  penalty
1[2[nQt exceeding three times the value of the goods as declared Sy the
exporter or the  value  as  determined  under this  Act]],  whichever  is  the
greater;

(ii)     in the case of dutiable goods,  other than  prohibited  goods,  subject
to the provisions of section 114A, to a penalty not exceeding ten percent
of the  cluty sought to  he  evaded  or five thousand  rupees,  whichever  is
ltigher.

11.         Whereas on account of contravention of the provisions of section
50 of the  Customs Act,  1962,  the  Exporter has  made themselves  liable
for  penal  action  under  Section  117  of the  Customs  Act,  1962  and  the
same is reprQcluced  here-in-Selow  :

SECTION   117   :   Penalties  for  contravention,   etc.,   not  expressely
mentioned.  Any  person  who  contravenes  any  provision  of  this  Act  or
abets any such contravention or who fails to comply with any provision of
this Aft with which  it was  his duty to comply,  where no express penalty
is elsewhere provided  for such contravention or failure, shall be liable to
a penalty not exceeding four lakh rupees.

12.          In view Qf the above, a show cause Notice was issued vide F.  No.
CuS/ASS/MISC/395/2023  dated   13.06.2023  whereby  the  exporter  M/s
Metco  Export lntemational, A/401,  Koteshwar Palace,  Kol  Dongri  Lane 4,
Andheri  East,  Mumbai  SuburBan,  Maharashtra  400069  was  callecl  upon
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to  show  cause   in  writing  to  the  Adclitiona!  Commissioner  of  Customs
{Export}, Customs House]  Mundra  having office at PUB  Building  58, Adani
Port,  Mundra, a5 tQ why:

i.   the   classifi€aiion   of`  ths   goods   deel&red  by   the   Exporter   undei.   Shipping   Bills
fahulated above Should not be rejoutecl aLnd under C`TH  1$064000;

ii.   the  gi`ods  covered  under  Shippi]ig  Bill  tabulated  &bo\.'e  should  not  bc  confisi`ated
under Section  I  13 {d} and  113(i) of the Cust`oms At.t,  I 962 ;

iii.   the  penalt}f  undei.  S€c`tion   114  {i)  anLd  (ii}  (}f the  Customs  /\ct`   1963  should  n{St  be

imposed Li`pSn tlie` Expcri.€r;
iv.   the penalty under Section  117 of the Customs Act,  I 962 should not be imposed upon

the Exporter ;

REcORDS OF  PERSONAL  HEARING  :

13.          Personal  Hearing was scheduled  on 20.05.2024 at 04:00 PM  and
Shri  Sanjay  Khan  Joys  authorised  representative  of  M/s  Metco  Export
]ntemational    appeared    for    Personal    Hearing.    During    the    personal
hearing,  Shri  Sanjay Khan joya  submitted that the  exporter is expeiting
more than 500 containers Of Rice per annum and  have not received any
issues  related  to  quality  parameters    5o  far  because  the  goocls  werf
k}eing  exported  upen  confirmation that the  quality  parameters set forth
Sy  the  overseas  buyer  were  fully  met  with  as  per  the  survey  report
provided  by  his  authorised .world  renowned  surveyors  deputed  by  the
overseas  buyer.  He  requested for retesting  of the  representative  extra
sample available.

..Pjscu.Ssi.a,N„,AN.a....fi.ND.I!\!_SS;

14.               I  have  carefully  gone  through  the  records  of  the  case.  The
exporter  attended  the  Personal  Hearing  on  20.05.2024  and  requested
for  retesting  of  the  sample.  As  the  SCN  has  been  already  issued  the
request of the exporter for re-testing of the sample can not be accepted
at this  peint of time. Thus,  I  find  that the  principles  of natural justice  as
provided  in  Section  122A  of the  Customs  Act  1962  has  been  complied
with  and  therefore,  I  proceed  to  decicle  the  case  on  the  basis  of  the
documentary evidence available on records.

14.1     The issuesto be decided by me are whether:

i.  The  classification  of the  goods declared  by the  Exporter as  "Indian
Nan  Sortex  Parboiled  Rice"  classifiecl  under CTH-10063010 covere.d
undershipping   Bill   Mos.79Z1658   clated   20.02.2023   &   8197531
datecl  02.03.2023  should  not  be  rejected  and   re-classified  under
CTH-10064000 as Broken Rice,.

ii.  The     goods     covered     unc]ershipping    Bill    Mos.7921658    dated
20.02.2023 & 8197531 dated 02.03.2023 should  not be confiscated
under Section  113  (d)  ancl 113{i} of the Customs Act,1962;

hi.  The pgnalty  under Section  114  {i)  and  (ii}  Of the  Customs Act,  1962

I/2t73362/2024
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shou!ci "ot be imposed upon the Exporter;
j`-.  The penalty under Section  117 of the Customs Act,  1962  should  not

be imposed upon the Exporter;

Now, I proceed to decide the case issue-wise.

14 . 2     I  find  that  the  exporter  cleclared  the  impugned  rice  exported
undershipping  Bill  Mos.  7921658   dated 20.02.2023    & 8197531  dated
02.03.2023 as "Indian  Nan  SQrtex  Parboiled  Rice"  classified  under CTH-
10063010    but   pursuant   to   the   outcome   of   the   Test   Result,   the
consignment of the exported goods is found to be "Broke#  R;.ce". As per
Customs  Tariff,   Broken   Rice   is   classifiable   under  CTH-10064000   arid
therefore  the  impugned  goods  are  required  to  Be  re-classified  under
CTH-10064000.

14.3           I   find  that  with  .effect  from   09.09.2022,   as   per  Notification
No,31/2015-2020-Customs    dated    08.09.2022    issued    by    Directorat§
General of Foreign Trade (DGFT}, the export of  "Broken a/`ce" classifiable
under CTH-10064000  is  prohibited. I  find that the  broken  percentage  of
rice was  aSove the  permissible  limit as  per Trade  Notice  NQ,18/2022-23
Dated   04.10.2022.   The   gooc]s   were   in   violation   of  DGFT  Notification
No,31/2015-2020-Customs   dated   08,09.2022   read   with   Trade   Notice
No.18/2022-23 Dated 04.10.2022.  It is also pertinent to mention that the
exporter  has  mis-classified  the  goods  under  CTH-10063010  instead  of
CTH-100640$O   which   make   the   goods   liable   for   confiscation   under
Section  113(d) &  113(i) of Customs Act,1962.

14.4     I find that Section 114 of the Customs Act,1962 stipulates that:   .

Any person who,  ln relation to any goods, does or cjmlts to do_ any
act  which   act  or  omission   would   render  such   goods   liable  to
confiscation  under section  113, or  abets  the doing  or omission  of
such an act, sha# be liable, -

{i}  in  the  case  of gc}ods  in  respect  of  which  any  prohibition  is  in
force under this Act or any other law for the time beirig in force, to
a  penalty L{2{not exceeding thr_ee tin:es the yelue pf tt!e go.ods. .af
d5clared  by  the  exporter  or  the  value  as  determined  under  this
Act, whichever is the greater;

{ii}   in  .the  case  c]f  dutiable  goods,   other  than   prohibited  .goods,
subject   to    the    provisions_   .of s?ction   11.4.A:   tp   a   pe.na.Itv   Tot_
ex feeding  terl  per cent.  of the duty  sought to  be evaded  or five
thc}usand rupees, whichever is higher:

Provided  that  where  such  d.uty  as  determinec}  under  sub-sectipn
{8}   of section  28  and  the  intere_st  pa¥abf.a .ther.eon  uncle.r_5£EF!oP.`i5Ai§: iis-iai-a within thirty days from  t-h.e .date o{ c?apm¥Ti_ca_tip_n. .a_fL
-tree cjrdEr of the  proper Toffider determining  Such  duty, the  amt3urit
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°Lf.P+fu:_a!tLr.123P_le_ fo  be Pal.d. .by SLich person  uncler this section shall
be twenty-five per cent of th6 penalty s-a-ireiir-ir`iri='i;

{i,iT},.!n^t^hce.CLa_Se~_a_i_.a_ny_Piper.gooqs.,to..apenaltynQtexceedingtheV.a!Lu_a__3f__t_h_Fgo.od5,..as.decI-a.rEdbythiexp;`rt=;-or--i-i={-v=iug;`=s
determined under this Act, whiche;er is the`i;;:;;iie;.

14.5        I  firld  that  the  impugned  rice  exported  under  Shipping  Bill  Mos.
7921658   dated 20.02.2023   &8197531  dated  02.03.2023  found  to  be
"Broken flj'c€" are prohibited goods, therefore, the penalty in this case is

imposable  under Section  114(i)  of the Customs Act,  1962  and  not under
Section 114(ii) of the Customs Act,  1962.

i4.6      Further,  I  do  not find  any  material  evidence  in  the  present case
that suggests or goes on to  proves that the exporter,  in addition to the
¥io]ation envisagecl  under Section  114(i} of the Customs Act,  1962,  have
committed  any offence  that  invites  penalty  against them  under Section
117 of the Customs Act,1962.

15.           ]n   view   of  the   forgoing   discussions   and   findings,   I   pass  the
following order:

ORDER

(i}  I Order to  reject the classification of the exported goocls  "Indian
Nan   Sortex   Parboiled   Rice"   classified   under   CTH-10063010   a5
declared  by  the  exporter  ancl  ordered  to  re-classify  the  exported
goods     under    CTH-10064000     a5Broken     Rice     covered  under
Shippiiig   Bill   Nos.7921658   dated   20.02.2023   &   8197531   dated
02.03.2023;

{ii).  I   order  for   confiscation.  of  the   goocls   having   FOB   value   of
Rs.69,52,819/-ancl  Rs.1,31,003/-  covered  uncler  Shipping  Bill  Mos.
7921658     dated     20.02.2023     a     8197531     c]ated     02.03.2023
respectively   under  Section  113  (d}  &  113{i)  of  the  Customs  Act,
1962.  However,  as  the  goods  have  already  been  exported  under
Bcmcl,  I  impose  Redemption  Fine  of  Rs.7,00,000/-(  Rupees  Seven
Lakh  Only};

(iii)   I   order   to   impose   and   recover      penalty   of   Rs.3,50,000/-
(Rupees Three  Lakh  fifty  thousand  Only)  from  the  exporter under
Sectiolt  114 (i} Qf the Customs Act,1962;

(iv)  I  refrain  from  imposing  penalty under Section  114(ii)  &  117  of
the Customs Act, 1962 for the reason discussed as above;

16.            This  order is  issued  without  prejudice  to  any  other action  that
may be €®ntemplated against the exporter or any other person{s)  under
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the  provisions  of  the  Customs  Act,  1962  and  rules/regulations  framed
thereunder or any other law for the time being in force in the Republic of
India.

I/2173162/2024

Signed by

{Mdedsfuttwhari}
Ac!ditional     Commiifete:r8±ro8RERAt3}38:46

Customs House, Mundra

F.No.CUS/ASS/MISC/395/2023-EA              Dated:-01-08-2024

BY SPEED POST

Tot
M/s,  Metco Export International,
A/401, Koteshwar Palace,
Kol Dongri  Lane 4,Andheri  East,
Mumbai Suburban, Maharashtra 400069.

Copy      to:-       (1)      The       Deputy      Commissioner{TRC)/ERA      /Review
Section#D!/Guard  File.

\    -   Ji#\1\  r  \j:  '    }-'


